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DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

CANYON COUNTY CLERK
C FRANKLIN, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO
Plaintiff,
vs.
ORA CARSON,
Defendant.

TO:

)
)
)
)
)
)
)
)
)
)

CASE NOS. CR2004-20439

NOTICE OF INTENT
RULE 404(b), I.R.E
EVIDENCE

ORA CARSON, the above named defendant; and VAN BISHOP and KIRK
ANDERSON, attorneys for defendant; and defendant's agents:
COMES NOW, NICOLE L. SCHAFER, Deputy Prosecuting Attorney, pursuant

to Rule 404(b), LR.E. and notifies the defendant in the above-entitled action of the State's intent
to use other crimes, wrongs or acts.
The particulars are contained in the Response to Request for Discovery and are set
out in general form as follows:

NOTICE OF INTENT
H:IFilcslCarson OralCarson O_Notice oflntcnt 404.wpd

0001.60

I

1.

The State will introduce evidence through the testimony of Veatrice Henson that

she left the relationship with the defendant based on his on going threats to her, which coupled
with the history of violence, abuse, and threats in the relationship gave her cause to end their
contact. This testimony will be introduced to explain the circumstances surrounding the phone
calls between Veatrice Henson and the defendant that the defendant intends to introduce at trial
and to explain the reason Veatrice Henson left the state ofIdaho.
Further, the State seeks an order excluding the defendant from attempting to introduce
Veatrice Henson's departure from the state ofIdaho as indicia of guilt on her part.
DATED this

~y of February, 2006.

I HEREBY CERTIFY That a true and correct copy
of the foregoing NOTICE OF INTENT was
delivered to the attorney for the Defendant by
placing said copy in the basket of VAN BISHOP
and KIRK ANDERf~1:lI-1bcated at the Clerk's
Office, on or about thwhJYQfFebruary, 2006.

NOTICE OF INTENT

2

H:\Files\Carson Ora\Carson 0 _Notice of Intent 404.wpd

0001.61.

o

",,"=-_P. M

Kirk 1. Anderson
ANDERSON LAW OFFICES
3456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906

FEB 07 2006
CANYON COUNTY CLERK
T HILL, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

STATE OF IDAHO

Plaintiff,
vs.
ORA CARSON

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2004-20439-C

MOTION IN LIMINE TO
LIMIT OR EXCLUDE
THE TESIMONY OF GARY
JOHN AND OTHER
PROPOSED EXPERTS

COMES NOW, the defendant Ora Carson by and through his attorney of record
Kirk 1. Anderson and moves this Honorable Court for an order excluding Detective Gary
John and the treating physicians from testifying about bruising or about the ultimate
cause of the injuries to Auston Henson unless the expert so testifying can (1) be qualified
about the specific medical issue such as busing; (2) the expert can set forth the
methodology be or se used to arrive at that opinion and (3) the court can determine that
the methodology used is scientifically reliable.

MOTION IN LIMINE TO LIMIT OR EXCLUDE
THE TESTIMONY OF GARY JOHN AND OTHER
PROPOSED EXPERTS

0001.62

The grounds for this motion is that to allow anyone to testify without being fully
qualified as an expert about a specific medical issue is highly prejudicial to the defendant.
This motion is based upon the records and files in this matter together with the
accompanying Brief in Support of Motion in Limine.
WHEREFORE, the defendant respectfully requests that this Court grant his
motion to exclude the testimony of Gary John and the treating physicians as it relates to
bruising and any other medical issues unless they specifically qualify.

DATED this

I tH

day of February, 2006.

ANDERSON LAW OFFICES

MOTION IN LIMINE TO LIMIT OR EXCLUDE
THE TESTIMONY OF GARY JOHN AND OTHER
PROPOSED EXPERTS
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Kirk J. Anderson
ANDERSON LAW OFFICES
3456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906

FEB 07 2006
CANYON COUNTY CLeAt<
T HILL. DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

STATE OF IDAHO

Plaintiff,
vs.
ORA CARSON

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2004-20439-C

MOTION IN LIMINE TO
ALLOW ORA CARSON TO
PRESENT EVIDENCE THAT
SOMEONE ELSE COMMITTED
THE CRIME

---------------------------)
COMES NOW, the defendant Ora Carson by and through his attorney of record
Kirk J. Anderson and moves this Honorable Court for an order Allowing Ora Carson to
Present Evidence that Someone Else Committed the Crime.
The grounds for this motion is that Ora Carson has a constitutional right to present
a defense and evidence that someone other than Ora Carson may have committed the
crime is critical exculpatory evidence.

MOTION IN LIMINE TO ALLOW ORA CARSON TO
PRESENT EVIDENCE THAT SOMEONE ELSE
COMMITTED THE CRIME

0001.64

This motion is based upon the records and files in this matter together with the
accompanying Brief in Support of Motion in Limine.
WHEREFORE, the defendant respectfully requests that this Court grant his
Motion Allowing Ora Carson to Present Evidence that Someone Else Committed the
Crime.
DATED this

1 1"1

day of February, 2006.

ANDERSON LAW OFFICES

-

MOTION IN LIMINE TO ALLOW ORA CARSON TO
PRESENT EVIDENCE THAT SOMEONE ELSE
COMMITTED THE CRIME
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eUlET DATE: FEBRUARY 9,2006

THE STATE OF IDAHO,
Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)
)

COURT MINUTES
CASE NO: CR 2004-20439*C
TIME: 3:00 P.M.
REPORTED BY:
Yvonne Hyde Gier
DCRT 1 (3:59-4:12)

This having been the time heretofore set for status conference in the above
entitled matter, the State was represented by Ms. Nicole Schafer, Deputy Prosecuting
Attorney for Canyon County, and the defendant appeared in court with counsel, Mr. Van
Bishop and Mr. Kirk Anderson.
The Court indicated that it had met with counsel in chambers and the parties had
reached an agreement regarding the jury questionnaire to be provided to prospective
jurors. The Court had been provided with a rough draft of the questionnaire and has
provided the State with additional language to be added the Court had also prepared
blank pages for further room to answer questions. The State is to provide the Court with
the final draft of the questionnaire in hard copy as well as disc form to provide the jury
commissioner.

COURT MINUTES
FEBRUARY 9,2006

Pag eOOO1.66

The Court noted that each of counsel had prepared portions of the questionnaire
and each of counsel had placed certain questions on the document for strategy
reasons.
The Court further noted that the a 100 juror would report on the 14th day of
February at 9:00 a.m. in the public meeting room and a 100 more would then report at
1:00 p.m. The defendant would be in the public meeting room with counsel, without any
restrains as it was important for the jurors to see that he entered the meeting room on
his own volition, however, there would be appropriate security place in the meeting
room dressed in street cloths.
The Court would question the prospective jurors as a whole regarding availability
and conflicts, and all jurors which answer yes to the Courts questions would then be
instructed to come to courtroom #1 for further questioning, the remaining jurors would
then complete the questionnaire.
The Court indicated that the State had filed a motion regarding 404b evidence
and the defense had file 2 motions in limine.
Mr. Anderson advised the Court that I e also intended to file an additional motion
regarding bruising and the expert testimony t lereto.
The Court stated that the motions wOlld be set for hearing on February 23,2006
at 1:30 p.m. and would block the entire afterr )on for the proceedings.
The Court further stated that it hoped :0 have the answers to the questionnaires
to counsel by the 15th of February 2006 ar

COURT MINUTES
FEBRUARY 9, 2006

j

each of counsel would then be able to

present the Court with their requests for disqualification for cause, the jurors remaining
on the panel would then be pulled randomly by the clerk and questioned in that
sequence. The remaining fifty (50) jurors would then be asked again if there was any
conflicts that had been remembered or had occurred, with that questioned answered the
Court would then have the prospective jury panel.
The Court reviewed the schedule as set for the trial with each of counsel.
The defendant was remanded into the custody of the Canyon County Sheriff
pending further proceeding.

Deputy CI r

COURT MINUTES
FEBRUARY 9, 2006
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Kirk J. Anderson
ANDERSON LAW OFFICES
83456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON
)
)

STATE OF IDAHO

Case No. CR-2004-0020439-C

)
Plaintiff

)
)
)
)
)

vs.

OBJECTION TO USE.
OF AUTOPSY PHOTOS.

)
)
)

CARSON, ORA

Defendant

)
)

---------------------------,)
COMES NOW the defendant Ora Carson by and through his attorney of record
Kirk 1. Anderson and objects to the use of autopsy photos to the extent that :
(1 ) they are repetitive and duplicative;
(2) they are not probative as to the issue of injury to Auston Henson;
(3) they are used excessively to inflame the passions of the jury so as to prejudice the
defendant.
Accordingly, the defendant moves the Court for an order limiting the use of the

OBJECTION TO USE
OF AUTOPSY PHOTOS

1

0001.69

autopsy photos only to the extent that they are probative.

DATED this 10th day of February, 2006.

ANDERSON LAW OFFICES

2

OBJECTION TO USE
OF AUTOPSY PHOTOS
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CERTIFICATE OF DELIVERY
The undersigned hereby certifies that on the 10th day of February 2006 a true and
correct copy of the above and foregoing was hand delivered to the following:

Canyon County Prosecutor
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
And mailed to:
Van Bishop
BISHOP LAW OFFICE
203 12th avenue, Suite B
Nampa, Idaho 83651
DATED this 10th day of February, 2006

ANDERSON LAW OFFICES

OBJECTION TO USE
OF AUTOPSY PHOTOS
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Kirk J. Anderson
ANDERSON LAW OFFICES
83456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906
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FEB 10 2006
CANYON COUNTY CLERK
B.RAYNE,DEPUTY

IN THE DISTRICT COURT OF THE THIRD runICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

)
)
)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO
Plaintiff

vs.
CARSON, ORA

Defendant

Case No. CR-2004-0020439-C

MOTION FOR I.RE.
104(a) HEARING

----------------------------)
COMES NOW the defendant Ora Carson by and through his attorney of record
Kirk 1. Anderson and moves this Honorable Court for an Order for a hearing pursuant to
Rule 104(a) of the Idaho Rules of Criminal Procedure before allowing any testimony
with respect to the bruising on Auston Henson and the plaster cast molds made of the
hands of Ora Carson and Veatrice Henson.
This motion is made in connection with the motion previously filed to exclude the

testimony of detective Gary John and others unless qualified to offer scientific testimony.
Accordingly, the brief filed in support of that motion should be consulted with respect to

MOTION FOR

1

I.R.E. 104(a)
HEARING
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this motion since the issues of regarding the threshold for the acceptance of scientific
evidence by a trial court are the same.
The grounds for this motion are as follows:
1.) Scientific evidence in any case and especially a criminal case must meet the

Daubert standard promulgated by the United States Supreme Court in 1993. See Daubert
v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 469 (1993)
2.)

Bruising is a medical condition; i.e. one that only one qualified to offer

scientific evidence should be able to offer.
3.)

The Daubert standard requires the following:
(a)

The expert must first be qualified about the specific medical issue

(in this case bruising); i.e. he should be familiar with the peer revue
literature on the subject.
(b)

The expert must then set forth the methodology he or she used to

arrive at that opinion; and
(c)

The trial judge must then determine that the methodology used is

scientifically reliable. See also the following Idaho cases that have
followed the Daubert rationale, to wit: State v. Merwin, 131 Idaho 642,
962 P. 2d 1026 (1998) and State v.Konechney, 134 Idaho 410, 3 P 3d 535
(Ct. App. 2000) ).
4.)

The State purports to have Detective Gary John testifY with respect to

bruising on Auston Henson's forehead. The alleged bruises Detective John found were
after at least ten to fifteen people had handled the baby in the hospital, during autopsy, at
2

MOTION FOR

LRE.I04(a)
HEARING
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the funeral home, not to mention family members. The baby had even been embalmed
when the bruises were found. Attached hereto as Exhibit A and incorporated herein is the
statement of Gary John produced by the State in discovery. Just because Gary John has
worked for the Canyon County Sheriff for over nineteen years and has found bruises
many, many times does not necessarily meet the Daubert standard.
5.)

It used to be that a court would admit testimony like this subject to a

motion to strike if the State fails to later connect it up with other scientific evidence or
timothy. And then if the State links it up the jury can attempt to decide which scientific
theory and experts it wishes to believe. The problem with doing that in this case is that
(a)

it should not be allowed at all unless the testimony meets the

Daubert standard; and

(b)

to allow it in subject to a motion to strike or to allow it in subject

to rebuttal by the defense is no longer allowed under the Dctubert standard. What
that does is tum the jury into "quasi scientist" who have to ferret out the various
testimonies to determine which scientific theory they want to believe.
(c)

to allow this in subject to limitations is like "unringing "the bell.

It can't happen and it will only confuse the jury. It is like teaching a pig to fly-it
doesn't work and it only frustrates the pig.
(d) Finally, this is probably the biggest single issue in the case. It is on
these bruises that the State is hinging its' aggravating factors that lead to capital
first degree murder. Ora Carson's life hangs in the balance. To allow this
testimony in is highly prejudicial to the defendant.

MOTION FOR

3

LR.E. 104(a)
HEARING
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(

(

OFFER OF PROOF
The defense is prepared to present to the court two medical examiners who will
say that to draw a conclusion from bruises after so many people have handled the baby
and after the baby has been embalmed is pure junk science that has no basis or foundation
in the scientific community. Dr. Jan Leetsma, who was the assistant medical examiner in
cook county Illinois for eleven years, and who has performed thousands of autopsies and
testified across this county will tell the court that the medical literature is clear that this
kind of testimony is not scientifically acceptable. It is, in his words, "crap." (A true and
correct copy of his C.V. is attached hereto as exhibit B and incorporated herein.)
Dr. Sally Aiken, a medical examiner in Spokane, Washington also will testify that
this is pure junk science. She will say that the bruises could actually be a result of the
embalming. And the plaster casts and the alleged match up with the bruises is also bunk
and anyone's hand could be made to match up. And indeed, one female witness to the
bruises put her hand to the forehead bruises at the funeral home and said they matched up
with her hand and couldn't have been made by the hand of someone as big as Ora
Carson.
It is anticipated that the State will have experts who may very well say the
opposite. But the point is that under Daubert the court is the gatekeeper for such
testimony. None of it should be heard by the jury unless it meets the Daubert standard as
first determined by the court.

MOTION FOR
I.R.E. 104(a)
HEARING
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The defense does not deny that Gary John found something on the forehead of the
baby, but what it was and who if anyone made those marks is the issue. And with respect
to his conclusion the question is whether it is scientifically accurate pursuant to Daubert.
MECHANISM FOR A 104(a) HEARING
The court is the gatekeeper for this kind of critical scientific medical evidence.
Rule 104(a) provides in pertinent part that "(p)preliminary questions concerning the '"
admissibility of evidence shall be determined by the court ... " This court has a right to
hear the scientific evidence with respect to bruising by having the experts on both sides
testify outside of the presence of the jury to determine if the Daubert standard can be met
by the State. This could be done during the week of voir dire after 2:00 p.m. or even
during the trial after the jury goes home.
Accordingly, if the court finds that the State can meet the initial Daubert standard
it should let this testimony in. If not it should be excluded.

DATED this 10th day of February, 2006.

ANDERSON LAW OFFICES

MOTION FOR
I.R.E. 104(a)
HEARING
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CERTIFICATE OF DELIVERY
th
The undersigned hereby certifies that on the 10 day of February, 2006 a true and
correct copy of the above and foregoing was hand delivered to the following:

Canyon County Prosecutor
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Van Bishop
BISHOP LAW OFFICES
203 12th Avenue, Suite B
Nampa, Idaho 83651
DATED this 10th day of February, 2006

ANDERSON LAW OFFICES

MOTION FOR
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DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany
,'"
Caldwell, Idaho 83605

'\

,

Telephone: (208) 454-7391

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
MAGISTRA TE DIVISION

)
)

THE STATE OF IDAHO

CASE NO. 2004-20439

)

Plaintiff,

)
)

vs.
ORA CARSON.
Defendant.

AFFIDA VlT OF GARY L. JOHN
CLPE,SCSA

)
)
)
)
)

STATE OF IDAHO

)

S8.

County of Canyon

)

I. GARY L. JOHN, CLPE. SCSA being first duly sworn, upon oath, deposes and says:
AFFIDAVIT

I

U:\kcomwalJ\CRIMINAl WORK\CARSON AFf. wpd
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1. That Affiant has worked for the Canyon County Sheriffs Department for nineteen
and one-half years. Affiant has worked in the crime lab for fifteen years of those nineteen and
one-half years. Affiant has trained in and worked with the alternate light source and the use of

it to find bruising on human bodies for the last fifteen"'Years.
2. The alternate light source is an intent light source with the ability to use differnet
light frequencies (colors of light). The light source is used for finding evidence such as
fingerprints, fibers and bruising on bodies.
3. Affiant has determined through training and experience that certain types of
embalming fluids are used, bruising that was not visible before the embalming process will
become visible with the light source. This process works because the embalming fluid does
not fill in the area of the skin where bruising has occurred.
4. On September 18, 2004, Affiant went to Dakan Funeral Chapel to examine the three
month old baby involved in a homicide, CCSO Case No. 04-14654. The autopsy was done the
day before and Affiant was waiting for the embalming process to be completed.
5. Affiant first examined the body and photographed it with normal light and a strobe
flash. Affiant noticed bruising that was visible on the upper body for head and on the sides of
the head. These were seen during the autopsy. Affiant also noticed what appeared to be a
bruise just above the eyebrows and between the eyes. When I put the light source on, using
525nm frequency, Affiant couJd see what appeared to be a series of bruises going across the
forehead in this area. This was not visible during the autopsy.

AFFIDAVIT

2
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6. Affiant photographed the body under normal lighting conditions using a strobe flash
and then photographed aU areas that appeared to have bruising using the light source. Also, I
photographed the complete body using the light source.

7.

,,

On September 20, 2004, Affiant had,-the photographs of the body with the

alternative light source developed. After viewing those photographs, it is apparent scale
photographs are important to investigate this case as certain pattern injuries are more apparent.
Further, tissue samples to determine the age of the bruising.

DA TED This 20dr of September, 2004.

GARYL. JOHN

SUBSCRIBED AND SWORN to before me this _ _ day of September, 2004.

Notary Public for Idaho
Residing at: _ _ _ _ _ _ __
My Commission Expires:

AFFIDAVIT
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TO: 12083760906

3129887257

(

(

Curriculum Vitae
[As of: August, 2005]

JAN EDWARD LEESTMA, B.A.,
MD.,M.M.

LICENSURE-BOARDS:
• State of Michigan; Medical License, ]965.
(0026842)
• State of Illinois: Licensed as Physician and
Surgeon, 1971. [36'-44272J
• American Board of Pathology: Certified, Anatomic
Patbolop'
(1970).
, (1970); Neuropathology
.
ACADEMIC APPOINTMENTS:

PERSONAL: Married with two adult children.

Born: November 30. 1938. Flint, Michigan.
North Kingsbury, Suite 210,

Phone: (312) 988-2500, Fax: (312) 988-7257, Email:
Jleemua@aoJ.com
EDUCATION:

·Undergraduate: Hope College. Holland, Michigan:
19S64J. A.B. in Chemistry and Biology

• Instructor: University of Colorlido Scbool of
Medicine (Pathology). 1967-68.
.. Assjstant Professor: Northwestern University
Sehool of Medicino (Pathology and Neurology).
1971·75•

.. Associate Professor (Tenure): Northwestern
University Scbool ofMedic:ine (Pathology and
Neurology). 1975-1986.
• Professor: Univexs!ty of Chicago, Division of the
Biolosieal Sciences and tho Pritzker SchooJ of
Medicine (pathology and Neurology). J986-87.

HOSPITAL APPOINTMENTS;

-Medical School: University ofMiehigan: 1960-64.
M.D.

·Residency: Univexsity ofCoJorado Medical Center.

Denver: AnatomiePathology, 1964.66;
Neuropathology, 196(;. 67.
·Fellowship (NeuropQthology): Albert Einstein
CoDese ofMcdicine, Bronx Municipal Hospital
Center, Bronx. NY, 1967-68.
·Sabbatical: Guest Researcher (Expcrimeotal
. Neuropathology); Karollnska Instinne, Huddingc
University Hospital, InsIituto of Pathology.
Stockholm. Sweden, 1981-82.
·Graduate Scbool: J.L. Kenogg Graduate School of
Management, Northwestern University. Exeeutjve
Msster'$ Program. Masters ofManagcment Degree
(M.M.), 1986.

MILITARY SERVICE:
• Captain, USAF. Me: Armed Fo~, InsUMe of

Pathology. WasbingloD, D.C. (Genitourinary
Pathology Branch), 1968-69.
• Major. USAF, M.C.: Armed Forces Institute of
Pathology, Washinston, D.C. (Neuropathology
Branch), 1969-71.
.
.. Honorably Discharged: 1971.

• NatiooaJ Naval Medical Center, Bethesda,
MIIJ)'land: Consultant Neuropathologist. 1969-71 .
.. D.C. General Hospital, Washington, D.C.:
Consultant Neuropathologist. 1969-71.
• Chicago Wesley Memorial Hospital, CbiCl.lgo, IL:
Associate Attending Pbysician, 1971-73•
... Passavant Memorial Hospital, Chicago, IL=
Associate AttendiDg Physkian, 1971·73.
• Northweacm Memorial Hospital, McGaw Medic:al
Center, Chicaso. lL: Assoc_ AUeading Physician,
1973-17; Attending Physician, J977-1986.
• VA Lakeside Hospital, Chicago, lL: Consulting
Neuropa1hologist. J971-82.
• VA North Chicago (Downey), North Cb~cago, JL:
Consulting Neuropa1hoJoaisl, 1972-82.
• West Suburban Hospital, Oak Park, lL: Consulting
Neuropathologist, 1976-85.
... Children's Memorial Hospital, Chi~iliO, JL;
Attending Physician, 1982-2001.
.
... University of Chicago Hospitals and Clinics,
Chicago. IL: Attending Physician, 1986-87.
• Columbus Hospital Medical Center, Chicago, IL:
Attending Physician, 1981-2001. (Hospital closed).
... St Joseph's Hospital, Chicago, IL: attending staff:
2001-2003; Emeritus: 2003.
• Advocate Illinois Masonic Hospital. Chicago, IL:
Consulting Neuropathologist, 1991-2003 •
... Advocate Ravenswood Hospital. Chica&o. lL:
Consulting Neuropathologist. 200 J-2002.
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Kirk 1. Anderson
ANDERSON LAW OFFICES
83456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906
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CANYON COUNTY CLERK
a.RAYNE,DEPUTY

IN THE DISTRICT COURT OF THE TIllRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

STATE OF IDAHO
Plaintiff

vs.

)
)
)
)
)
)
)

Case No. CR-2004-0020439-C

OBJECTION TO USE OF I.RE.
RULE 404(B) EVIDENCE
BY THE STATE

)
CARSON, ORA

Defendant

)
)
)
)
)

---------------------------)
COMES NOW the defendant Ora Carson by and through his attorney of record
Kirk 1. Anderson and objects to the use of any 404(b) evidence as it relates to the
purported violence of Ora Carson.

I.

ISSUE:
CAN THE STATE USE AN ALLEGED PRIOR HISTORY
OF VIOLENCE AND ABUSE BY THE DEFENDANT TO EXPLAIN WHY
VEATRICE HENSON LEFT THE STATE OF IDAHO IN DECEMBER,
2006?

1

OBJECTION TO USE
OF I.RE. RULE 404(b)
EVIDENCE BY THE STATE
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(

A.

THE SCOPE OF I.R.E. RULE 4040U
i. Bad Acts May Be Admissible for Other Purposes:
Rule 404(b) is clearly limited and prohibits the introduction of any
evidence of a pertinent character trait unless it is offered by the accused.
(See State v. Enno, 119 Idaho 392,807 P.2d 610 (1991»). It is also
abundantly clear that to admit evidence of other crimes, wrongs, or acts,
the evidence must be relevant to a material and disputed issue concerning
the crime charged. State v. Medina, 128 Idaho 19,909 P. 2d 637 (Ct. App.
1996.) and State v. Anderson, 129 Idaho 763 932 P.2d 886 (1997). Finally
the bad acts are admissible for other purposes such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident, ... But they are only admissible for the above
purposes as they relate to the defendant.

Weighing Process: The Probative Value Must Outweigh any
Prejudice to the Defendant.
ii.

If the court finds that the bad acts are relevant and that they point to a
plan, motive, etc. on the part of the defendant then the court must weigh
whether the probative value of such evidence outweighs its prejudice to
the defendant. State v. Dragoman, 130 Idaho 537,944 P. 2d 134 (Ct.
App. 1997).

2

OBJECTION TO USE
OF I.R.E. RULE 404(b)
EVIDENCE BY THE STATE
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B.

THE APPLICATION OF RULE 404(B) IN TillS CASE

In this case the State is attempting to use 404(b) evidence to show the motive of
another person, Veatrice Henson, for leaving the State which is clearly not within the
scope of Rule 404(b). The State is not trying to show the a plan, motive or opportunity
on the part of the defendant, but another person. Rule 404(b) was not designed for that
purpose and is not allowable.
Moreover, since this is an alleged crime of violence against a three month old
baby any evidence of alleged violations of the defendant against anyone else is highly
prejudicial and surely outweighs the explanation; i.e. probative value of why Veatrice
Henson left the State. The State is merely trying to rehabilitate a witness who eluded
police and fled the jurisdiction by using her self-serving testimony that the defendant was
violent against her.

C.
THE DEFENDANT ADMITS THAT THE STATE DOES HAVE
THE RIGHT TO EXPLAIN WHY VEATRICE HENSON LEFT THE
STATE .
The defense concedes that the State has a right to adduce testimony for the limited
purpose of determining why Veatrice Henson left Boise in December, 2005, but that is
not 404(b) testimony. She has the right to explain that the relationship had soured and
that she felt threatened, but she should not have the right to recount any past alleged acts
of violence, threats, or abuse by Ora Carson.
In the 404(b) notice filed by the State on February 6, 2006 the State indicates that
it wants to admit evidence ofa history of violence, abuse and threats in the relationship.

OBJECTION TO USE
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This is clearly inadmissible for any such purpose and moreover the defendant had been
locked up for over almost fifteen months when she left the State. Clearly, he had not
been violent with her in the recent past to give rise to her leaving.

II.

ISSUE: CAN THE DEFENDANT INTRODUCE VEATRICE HENSON'S
DEPARTURE FROM THE STATE OF IDAHO AS INDICIA OF GUaT
ON HER PART.
The State in its' 404(b) motion has also asked the court to exclude any evidence

or testimony ofVeatrice Henson's flight from Boise, Idaho in December, 2005 to which
the defense objects. It is clear that Ora Carson has a constitutional right to adduce
evidence and testimony as to why Veatrice Henson left Boise in such a hurry and had to
be arrested and brought back to Idaho as a material witness.
The Ninth Circuit has recognized that "where a defendant's guilt hinges largely
on the testimony of a prosecution's witness, the erroneous exclusion of evidence critical
to assessing the credibility of that witness violates the constitution." DePetris v.
Kuykendall, 239 F. 3d at 1062 citing Franklin v. Henry, 122 F. 3d 1270, 1273 (9 th Cir.

1997).
In Thomas v. Hubbard 273 F. 3d 1164 (9th Cir. 2001) the prosecution's case
rested on one person's ("Schwab's") testimony. The trial court limited the ability of the
defense to cross-examine Schwab about Schwab's attempts to evade police. The Ninth
Circuit deemed this to be error on the part of the court and said "(i)t was important that
(the defense) have a full opportunity to present evidence that might impeach Schwab and
case doubt on his credibility." Ihomas at page 1 178.
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The Ninth Circuit also noted that testimony that tends to point to someone other
than the defendant as the perpetrator is particularly relevant in a case in which the
evidence suggests that the prosecution's main witness may be the perpetrator. Quoting
United States v. Harris, 792 F. 2d 866,869 (9th Cir. 1986) the Ninth Circuit noted that
"evidence of flight is generally admissible as evidence of consciousness of guilt and of
guilt itself."
The court further stated that
"Even if the defense theory is purely speculative '" the evidence would be
relevant. In the past, our decisions have been guided by the words of
Professor Wigmore: "(I)fthe evidence (that someone else committed the
crime) is in truth calculated to cause the jury to doubt, the court should not
attempt to decide for the jury that this doubt is purely speculative and
fantastic but should afford the accused every opportunity to create that
doubt." Thomas v. Hubbard at pages 1177 and 1178 citing United States
v. Vallejo, 237 F. 3d 1008, 1023 (9th Cir. 2001) (quoting lA John Henry
Wigmore, Evidence in Trials at Common Law Section 139 (Tillers rev. ed.
1983 (alterations in original.)" Thomas at pages 1177 and 1178.
Finally, the Thomas court noted that "Thomas should have been permitted to
buttress his theory that Schwab was the actual killer through cross-examination of Deputy
Fancher that might have established that Schwab was attempting to avoid the police."
Thomas at page 1178.
It is clear that (1) Ora Carson has the constitutional right to allege that Veatrice

Henson is the perpetrator of this alleged crime and (2) present fact, such as flight, to point
to her guilt.

NOW, Therefore the defendant respectfully request that the court enter an Order
as follows:

OBJECTION TO USE
OF I.R.E. RULE 404{b)
EVIDENCE BY THE STATE

5

0001-88

(

l.

That the State cannot use 404(b) evidence of bad acts of the defendant for

the purpose of explaining why Veatrice Henson left the State ofIdaho in December 2005.
2.

That the State should be allowed to adduce testimony and/or evidence of

contemporary threats by the defendant for the purpose of explaining why Veatrice
Henson left the State ofIdaho in December 2005.
3.

That the defendant should be allowed to present evidence regarding the

exodus ofVeatrice Henson from the State ofIdaho in December, 2005 as indicia of guilt
on her part.

DATED this 10th day of February, 2006.

ANDERSON LAW OFFICES
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CERTIFICATE OF DELIVERY

The undersigned hereby certifies that on the lOth day of February 2006 a true and
correct copy of the above and foregoing was hand delivered to the following:

Canyon County Prosecutor
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
And mailed to:
Van Bishop
BISHOP LAW OFFICE
203 12th avenue, Suite B
Nampa, Idaho 83651
th

DATED this 10 day of February, 2006

ANDERSON LAW OFFICES
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eULET DATE: FEBRUARY 14, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.

ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

COURT MINUTE
CASE NO: CR 2004-20439*C
REPORTED BY: Yvonne Hyde Gier
TIME: 9:00 A.M.

COMMISSIONERS MEETING ROOM
(9:15-10:06)
DCRT 1 (10:18-11:00)

----------------------)
This having been the time heretofore set for jury selection in the above entitled
matter, the State was. represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
Upon inquiry of the Court, each of counsel waived roll call of the prospective jury
panel.
The Court advised the prospective panel of the charge that was involved in this case,
the process involved in picking a jury and the jury questionnaire that would be provided to
each of them to complete. The Court further advised the prospective panel of the time line in
which this case would be heard and the sequestration of the panel once the evidence portion
of the trial had taken place.
The Court introduced Ms. Bond, Ms. Schafer, Ms. Blessing, Mr. Anderson and Mr.
Bishop and the defendant to the prospective juror.
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The Court advised the panel that initially the Court would question the panel and the
prospective jury panel was sworn voir dire by the clerk. The Court further noted that once the
questioning phase had been completed the jurors who answered yes to the following
questions would then be taken to courtroom #1 on the third floor for further questioning.
The Court instructed the panel to raise their hand if the answer to the following
questions would be no.
QUESTION NUMBER 1: Are you a citizen of the United States? No response.
QUESTION NUMBER 2: Are you at least 18 years of age? No response.
QUESTION NUBMER 3: Are you a resident of Canyon County? No response.
QUESTION NUMBER 4: Are you able to read, speak, and understand the English
language? No response.
The Court instructed the panel to raise their hand if the answer to the following
questions would be yes.
QUESTION NUMBER 1: Idaho law proved that nursing mothers can have their jury
service postponed until they are no longer nursing. Are any of you nursing mothers who
would like to have your jury service postponed? No response.
QUESTION NUMBER 2: Have you lost the right to vote because of a criminal
conviction? No response.
QUESTION NUMBER 3: Do you know any of the attorneys involved in this case?
Juror~

146,145,188, and 31 responded with a yes answer.
QUESTION NUMBER 4: Under our Constitution, a defendant in a criminal case is

presumed to be innocent. A defendant begins the trial with a clean slate with no evidence
against him.
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(a) Do any of you feel that a defendant should not be presumed innocent? No
response.
(b) Do any of you feel that the defendant is probably guilty because he has been
charged with a crime? No response.

(c) Would any of you be unwilling to give the defendant the presumption of
innocence? No response.
QUESTION NUMBER 5: Under our Constitution, a defendant in a criminal case has
the right to remain silent. A defendant is not required to testify or to present and evidence at
all.
(a) Do any of you feel that a defendant should be required to testify? No
response~

(b) Do any of you feel that a defendant who does not testify is probably guilty
or has something to hide? No response.

(c) If the defendant exercised his Constitutional right to remain silent and does
not testify, would any of you hold that against him and consider it an
indication of guilt? No response.
QUESTION NUMBER 6: Under our Constitution, the state is required to prove
a defendant guilty beyond a reasonable doubt. Proof beyond a reasonable doubt
requires more than merely proof that something probably happened. Reasonable
doubt is defined as follows: It is more possible doubt, because everything relating to
human affairs. and depending on moral evidence. is open to some possible or
imaginary doubt. It is the state of the case which, after the entire comparison and
consideration of all the evidence. leaves the minds of the jurors in that condition that
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they cannot say they feel an abiding conviction, to a moral certainty, of the truth of the
charge.
(a) Do any of you feel that the state's burden of proof should be a lower
standard the proof beyond a reasonable doubt? No response.
(b) Do any of you feel that you would apply a lesser burden than proof beyond
a reasonable doubt? No response.
(c) Do any of you feel that the burden of proof should be greater than beyond
a reasonable doubt, such as proof beyond any possible doubt or proof to
an absolute certainty? Juror 124 responded with a yes answer.
QUESTION NUMBER 7: Under our law, the jury is required to follow the law
that the judge gives them in jury instructions.
(a) Do any of you feel that the jury should not be required to follow the law
given in the jury instructions? No response.
(b) Do any of you feel that the jury should be free to disregard the law given in
the jury instructions if they disagree with the law? No response.
{c} Do any of you feel that the conduct at issue in this case should not be a
crime? No response.
QUESTION NUMBER 8: Have any of you heard anything about this case?
Jurors 124, 150,41,87,188,35,113,235,134,209,231,117,33,146, and 259
responded with yes answers.
QUESTION NUMBER 9: Do any of you have a physical or mental disability, or
physical condition, which would make you unable to serve as jurors? No response.
QUESTION NUMBER 10: Do any of you have plans to be out of town between
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March 6, 2006 and April 7, 2006? Jurors 143,212,257,188,35,50,103, and 96
responded with a yes answer.
(a)

Is there anything happening in your life that you believe could
prevent you form giving this case your undivided attention? Would
you suffer undue hardship if you were chose as a juror on this
case? Jurors 162, 143,228,59,184,66,193,141,117,56, and
151 responded with yes answers.

QUESTION NUMBER 11: Jury sequestration is the custodial isolation of the
jury to prevent tampering and exposure to publicity. The Court does not intend to
sequester the trial jury during the first phase of the trial, unless circumstances arise
that make it necessary to do so. However, under Idaho law, you would be
sequestered during a portion of this case. This will occur during your verdict
deliberations and during the penalty phase of the trial. This means that after you retire
for the day, you will be taken to a motel where you will be monitored and only
permitted to be with the other jurors and the court bailiffs. You will be restricted on
what you may view on television and what you may read and hear. You will be
allowed to communicate with your family and employment by telephone, but you
cannot talk to them about this case. Your communications with them will be
monitored. If possible, the court will arrange for a period of visitation between you and
your families if your sequestration extends over a weekend, but again there are
limitations and restrictions on this activity.
During sequestration and to make more efficient use of your time, instead of
the 9:00 a.m. to 2:00 p.m. schedule adopted for the trial phase, the Court would hold
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court form 9:00 a.m. to 5:00 p.m., and would also hold court on Saturday during the
time you are sequestered. This sequestration could take two weeks and possibly
longer.
Do any of you believe you could not handle the jury sequestration? Jurors 59,
228,35,81,209,151,31,56, and 117 responded with yes answers.
The Court advised the panel that the jurors that answered yes to any of the
above questions should go to court room 1 on the third floor for further questioning
and the juror that remained silent would not be provided with the. questionnaire to
complete.
The Court advised the entire panel that once the questionnaires had been
completed the bailiff would provide them with further questions that would be asked
them when returning for the second portion of jury selection; they should read said
information and think about the answers they would be providing to the Court at that
time.
The Court admonished the proposed panel regarding their conduct pending
the jury trial.
COURT ROOM #1
The Court proceeded with follow up questions individually and excused juror
1a$ and 151 for cause.
The Court instructed the remaining panel to complete the jury questionnaires
with adviSing the Court further of the concerns which had been stated in court today
and present the questionnaires to the bailiff when completed.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: FEBRUARY 14, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.

ORA CARSON.
Defendant.

)
)
)
)
)
)
)
)
)
)
)

COURT MINUTE
CASE NO: CR 2004-20439*C
REPORTED BY: Yvonne Hyde Gier
TIME: 1 :00 P.M.

COMMISSIONERS MEETING ROOM
(1 :10-3:21)

-----------------------)
This having been the time heretofore set for jury selection in the above entitled
matter, the State was represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
Upon inquiry of the Court, each of counsel waived roll call of the prospective jury
panel.
The Court advised the prospective panel of the charge that was involved in this case,
the process involved in picking a jury and the jury questionnaire that would be provided to
each of them to complete. The Court further advised the prospective panel of the time line in
which this case would be heard and the sequestration of the panel once the evidence portion
of the trial had taken place.
The Court introduced Ms. Bond, Ms. Schafer, Ms. Blessing, Mr. Anderson and Mr.
Bishop and the defendant to the prospective juror.
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The Court advised the panel that initially the Court would question the panel and the
prospective jury panel was sworn voir dire by the clerk. The Court further noted that once the
questioning phase had been completed the jurors who did not answered any the following
questions would then be taken to courtroom #1 on the third floor to complete the juror
questionnaire, and the jurors who had responded to questioned asked would remain here for
further questioning.
The Court instructed the panel to raise their hand if the answer to the following
questions would be no.
QUESTION NUMBER 1: Are you a citizen of the United States? No response.
QUESTION NUMBER 2: Are you at least 18 years of age? No response.
QUESTION NUBMER 3: Are you a resident of Canyon County? No response.
QUESTION NUMBER 4: Are you able to read, speak, and understand the English
language? No response.
The Court instructed the panel to raise their hand if the answer to the following
questions would be yes.
QUESTION NUMBER 1: Idaho law proved that nursing mothers can have their jury
service postponed until they are no longer nursing. Are any of you nursing mothers who
would like to have your jury service postponed? No response.
QUESTION NUMBER 2: Have you lost the right to vote because of a criminal
conviction? No response.
QUESTION NUMBER 3: Do you know any of the attorneys involved in this case?
Jurors 390, 386, and 458 responded with a yes answer.
QUESTION NUMBER 4: Under our Constitution, a defendant in a criminal case is
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presumed to be innocent. A defendant begins the trial with a clean slate with no evidence
against him.
(a) 00 any of you feel that a defendant should not be presumed innocent? No
response.
(b) 00 any of you feel that the defendant is probably guilty because he has been
charged with a crime? No response.
(c) Would any of you be unwilling to give the defendant the presumption of
innocence? No response.
QUESTION NUMBER 5: Under our Constitution, a defendant in a criminal case has
the right to remain silent. A defendant is not required to testify or to present and evidence at
all.
(a) 00 any of you feel that a defendant should be required to testify? Juror 417
responded with a yes answer.
(b) 00 any of you feel that a defendant who does not testify is probably guilty
or has something to hide? Jurors 532, 470, 492, 498, 405, and 461
responded with yes answers.
(c) If the defendant exercised his Constitutional right to remain silent and does
not testify, would any of you hold that against him and consider it an
indication of guilt? No response.
QUESTION NUMBER 6: Under our Constitution, the state is required to prove
a defendant guilty beyond a reasonable doubt. Proof beyond a reasonable doubt
requires more than merely proof that something probably happened. Reasonable
doubt is defined as follows: It is more possible doubt, because everything relating to
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human affairs, and depending on moral evidence, is open to some possible or
imaginary doubt. It is the state of the case which, after the entire comparison and
consideration of all the evidence, leaves the minds of the jurors in that condition that
they cannot say they feel an abiding conviction, to a moral certainty, of the truth of the
charge.
(a) Do any of you feel that the state's burden of proof should be a lower
standard the proof beyond a reasonable doubt? No response.
(b) Do any of you feel that you would apply a lesser burden than proof beyond
a reasonable doubt? No response.
(c) Do any of you feel that the burden of proof should be greater than beyond
a reasonable doubt, such as proof beyond any possible doubt or proof to
an absolute certainty? Jurors 513, 384, 538, 417, 443, 532, and 335
responded with a yes answer.
QUESTION NUMBER 7: Under our law, the jury is required to follow the law
I

that the judge gives them in jury instructions.
(a) Do any of you feel that the jury should not be required to follow the law
given in the jury instructions? No response.
(b) Do any of you feel that the jury should be free to disregard the law given in
the jury instructions if they disagree with the law? No response.
(c) Do any of you feel that the conduct at issue in this case should not be a
crime? No response.
QUESTION NUMBER 8: Have any of you heard anything about this case?
Jurors 335, 325,384,417,506,492,538,513,328,353, 547,342, 390,405,428,
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364, 461, 498, and 532 responded with yes answers.
QUESTION NUMBER 9: Do any of you have a physical or mental disability, or
physical condition, which would make you unable to serve as jurors? Jurors 304, 373,
325,. and 501 responded with yes answers.
QUESTION NUMBER 10: Do any of you have plans to be out of town between
March 6, 2006 and April 7, 2006? Jurors 397, 447, 342,339,262,428,470,513, and
386 responded with a yes answer.
(a)

Is there anything happening in your life that you believe could
prevent you form giving this case your undivided attention? Would
you suffer undue hardship if you were chose as a juror on this
case? Jurors 417,322,443,475,497,538,513,325,328,311,
423,470, 373,535,335,428,411,431,461,488,and314
responded with yes answers.

QUESTION NUMBER 11: Jury sequestration is the custodial isolation of the
jury to prevent tampering and exposure to pUblicity. The Court does not intend to
sequester the trial jury during the first phase of the trial, unless circumstances arise
that make it necessary to do so. However, under Idaho law, you would be
sequestered during a portion of this case. This will occur during your verdict
deliberations and during the penalty phase of the trial. This means that after you retire
for the day, you will be taken to a motel where you will be monitored and only
permitted to be with the other jurors and the court bailiffs. You will be restricted on
what you may view on television and what you may read and hear. You will be
allowed to communicate with your family and employment by telephone, but you
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cannot talk to them about this case. Your communications with them will be
monitored. If possible, the court will arrange for a period of visitation between you and
your families if your sequestration extends over a weekend, but again there are
limitations and restrictions on this activity.
During sequestration and to make more efficient use of your time, instead of
the 9:00 a.m. to 2:00 p.m. schedule adopted for the trial phase, the Court would hold
court form 9:00 a.m. to 5:00 p.m., and would also hold court on Saturday during the
time you are sequestered. This sequestration could take two weeks and possibly
longer.
Do any of you believe you could not handle the jury sequestration? Jurors 304,
506,384,492,538,513,395,353,547,414,428,411,352,422,364,431, 262, and
485 responded with yes answers.
The Court advised the panel that the jurors that answered did not reply to any
of the above questions should go to court room 1 on the third floor to complete the
questionnaire and the jurors that responded to questions asked should remain for
further questioning.
The Court advised the entire panel that once the questionnaires had been
completed the bailiff would provide them with further questions that would be asked
them when returning for the second portion of jury selection; they should read said
information and think about the answers they would be providing to the Court at that
time.
The Court admonished the proposed panel regarding their conduct pending
the jury trial.

000203

(

The Court proceeded with follow up questions and excused juror 461,513,
384, 538, and 335 for cause.
The Court instructed the remaining panel to complete the jury questionnaires
with advising the Court further of the concerns which had been stated in court today
and present the questionnaires to the bailiff when completed.

~

Deputy Clerk
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DAVID L. YOUNG
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

FEB 1 ~ 2006
DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO,
Plaintiff,
vs.
ORA CARSON,
Defendant,

)
)
)
)
)
)
)
)
)
)

Case No. CR2004-20439

OBJECTION TO DEFENDANT'S
INTENT TO PRODUCE EVIDENCE

----------------------------)
COMES NOW, VIRGINIA BOND, Deputy Prosecuting Attorney for Canyon
County, State ofIdaho, and hereby objects to defendant's intent to introduce evidence of
someone else's involvement. This objection focuses on defendant's attempt to produce evidence
in any manner not consistent with case law, rules of evidence, rules of criminal procedure or any
other recognized regulatory rule.

OBJECTION TO DEFENDANT'S
INTENT TO PRODUCE EVIDENCE

1

H:\FiJes\CarSQn Ora\Carson a_Objection to Produce Evidence. wpd
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That the defendant should be required to follow the court rules as to presentation of any
evidence relevant to the case.
DATED this

4-

day of February, 2006.

OBJECTION TO DEFENDANT'S
INTENT TO PRODUCE EVIDENCE
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CERTIFICATE OF DELIVERY

I HEREBY CERTIFY That a true and correct copy of the foregoing Objection to
Defendant's Intent to Produce Evidence was delivered to the basket of Kirk Anderson and Van
Bishop, attorneys for the defendant, at the Clerk's Office, Canyon County Courthouse, on or
about this

$

day of February, 2006.

OBJECTION TO DEFENDANT'S
INTENT TO PRODUCE EVIDENCE

3

H :\Files\Carson Ora\Carson a_Objection to Produce Evidence. wpd

000207

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eULET DATE: FEBRUARY 15, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.

ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

COURT MINUTE
CASE NO: CR 2004-20439*C
REPORTED BY: Yvonne Hyde Gier
TIME: 9:00 A.M.
DCRT1 (9:19-10:11)

This having been the time heretofore set for jury selection in the above entitled
matter, the State was represented by counsel, Ms. Virginia Bond and Ms. Rondee Blessing,
Deputy Prosecuting Attorney for Canyon County and the defendant appeared in court with
counsel, Mr. Kirk Anderson.
Upon inquiry of the Court, each of counsel waived roll call of the prospective jury
panel.
The Court advised the prospective panel of the charge that was involved in this case,
the process involved in picking a jury and the jury questionnaire that would be provided to
each of them to complete. The Court further advised the prospective panel of the time line in
which this case would be heard and the sequestration of the panel once the evidence portion
of the trial had taken place.
The Court introduced Ms. Bond, Ms. Schafer, Ms. Blessing, Mr. Anderson and Mr.
Bishop and the defendant to the prospective juror.
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The Court advised the panel that initially the Court would question the panel and the
prospective jury panel was sworn voir dire by the clerk. The Court further noted that once the
jurors who had responded yes to any of the above questions should address their concerns
on the questionnaire.
The Court instructed the panel to raise their hand if the answer to the following
questions would be no~
QUESTION NUMBER 1: Are you a citizen of the United States? No response.
QUESTION NUMBER 2: Are you at least 18 years of age? No response.
QUESTION NUBMER 3: Are you a resident of Canyon County? No response.
QUESTION NUMBER 4: Are you able to read, speak, and understand the English
language? No response.
The Court instructed the panel to raise their hand if the answer to the following
questions would be yes.
QUESTION NUMBER 1: Idaho law proved that nursing mothers can have their jury
service postponed until they are no longer nursing. Are any of you nursing mothers who
would like to have your jury service postponed? No response.
QUESTION NUMBER 2: Have you lost the right to vote because of a criminal
conviction? No response.
QUESTION NUMBER 3: Do you know any of the attorneys involved in this case?
Juror 172 responded with a yes answer.
QUESTION NUMBER 4: Under our Constitution, a defendant in a criminal case is
presumed to be innocent. A defendant begins the trial with a clean slate with no evidence
against him.
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(a) Do any of you feel that a defendant should not be presumed innocent? No
response.
(b) Do any of you feel that the defendant is probably guilty because he has been
charged with a crime? No response.
(c) Would any of you be unwilling to give the defendant the presumption of
innocence? No response.
QUESTION NUMBER 5: Under our Constitution, a defendant in a criminal case has
the right to remain silent. A defendant is not required to testify or to present and evidence at
all.
(a) Do any of you feel that a defendant should be required to testify? No
response.
(b) Do any of you feel that a defendant who does not testify is probably guilty
or has something to hide? Juror 477 responded with yes answers.
(c) If the defendant exercised his Constitutional right to remain silent and does
not testify, would any of you hold that against him and consider it an
indication of guilt? No response.
QUESTION NUMBER 6: Under our Constitution, the state is required to prove
a defendant guilty beyond a reasonable doubt. Proof beyond a reasonable doubt
requires more than merely proof that something probably happened. Reasonable
doubt is defined as follows: It is more possible doubt, because everything relating to
human affairs, and depending on moral evidence, is open to some possible or
imaginary doubt. It is the state of the case which, after the entire comparison and
consideration of all the evidence, leaves the minds of the jurors in that condition that
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they cannot say they feel an abiding conviction, to a moral certainty, of the truth of the
charge.
(a) Do any of you feel that the state's burden of proof should be a lower
standard the proof beyond a reasonable doubt? No response.
(b) Do any of you feel that you would apply a lesser burden than proof beyond
a reasonable doubt? No response.
(c) Do any of you feel that the burden of proof should be greater than beyond
a reasonable doubt, such as proof beyond any possible doubt or proof to
an absolute certainty? Juror 273 responded with a yes answer.
QUESTION NUMBER 7: Under our law, the jury is required to follow the law
that the judge gives them in jury instructions.
(a) Do any of you feel that the jury should not be required to follow the law
given in the jury instructions? No response.
(b) Do any of you feel that the jury should be free to disregard the law given in
the jury instructions if they disagree with the law? No response.
(c) Do any of you feel that the conduct at issue in this case should not be a
crime? No response.
QUESTION NUMBER 8: Have any of you heard anything about this case?
Jurors 238 and 20 responded with yes answers.
QUESTION NUMBER 9: Do any of you have a physical or mental disability, or
physical condition, which would make you unable to serve as jurors? No response
QUESTION NUMBER 10: Do any of you have plans to be out of town between
March 6, 2006 and April 7, 2006? Juror 401 responded with a yes answer.
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(a)

Is there anything happening in your life that you believe could
prevent you form giving this case your undivided attention? Would
you suffer undue hardship if you were chose as a juror on this
case? No response.

QUESTION NUMBER 11: Jury sequestration is the custodial isolation of the
jury to prevent tampering and exposure to pUblicity. The Court does not intend to
sequester the trial jury during the first phase of the trial, unless circumstances arise
that make it necessary to do so. However, under Idaho law, you would be
sequestered during a portion of this case. This will occur during your verdict
deliberations and during the penalty phase of the trial. This means that after you retire
for the day, you will be taken to a motel where you will be monitored and only
permitted to be with the other jurors and the court bailiffs. You will be restricted on
what you may view on television and what you may read and hear. You will be
allowed to communicate with your family and employment by telephone, but you
cannot talk to them about this case. Your communications with them will be
monitored. If possible, the court will arrange for a period of visitation between you and
your families if your sequestration extends over a weekend, but again there are
limitations and restrictions on this activity.
During sequestration and to make more efficient use of your time, instead of
the 9:00 a.m. to 2:00 p.m. schedule adopted for the trial phase, the Court would hold
court form 9:00 a.m. to 5:00 p.m., and would also hold court on Saturday during the
time you are sequestered. This sequestration could take two weeks and possibly
longer.

00021.2

Do any of you believe you could not handle the jury sequestration? Jurors 5,
462,477, and 133 responded with yes answers.
The Court advised the entire panel that once the questionnaires had been
completed the bailiff would provide them with further questions that would be asked
them when returning for the second portion of jury selection; they should read said
information and think about the answers they would be providing to the Court at that
time.
The Court admonished the proposed panel regarding their conduct pending
the jury trial.
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Kirk 1. Anderson
ANDERSON LAW OFFICES
3456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906

CANYON COUNTY CLERK
T HilL, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON
)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO

Plaintiff
vs.
ORA CARSON
Defendant

Case No. CR-04-20439

MOTION IN LIMINE RE:
MEDICAL EVIDENCE

------------------------~)
COMES NOW the above named defendant by and through his attorney of record,
Kirk 1. Anderson and moves this court for an order that the following medical evidence
will not be introduced at trial, to wit:
1.

Rib fractures;

2.

Wound to the left big toe;

3.

Minute blood specks on the socks of the baby.

This motion is based upon the records and files herein together with the
accompanying affidavit of Kirk 1. Anderson.
The grounds for this motion is that Veatrice Henson (1) the autopsy report of Dr.
Kronz regarding the number of rib fractures is inconsistent with what he told those who
MOTION IN LIMINE RE:
MEDICAL EVIDENCE

00021.4

were at the autopsy and (2) he told those at the autopsy that the rib fractures may have
been caused by emergency medical procedures at performed at the hospital; i.e. CPR and
the wound to the big toe were likely also caused by medical procedures at the hospital.
Since there is no proximate cause beyond a degree of medical certainty with respect to
these injuries with the cause of death the probative value would highly outweigh the
prejudice to the defendant. To discuss these injuries in the context of this trial would be
highly speculative.
DATED this 22nd day of February, 2006.

ANDERSON LAW OFFICES

MOTION IN LIMINE RE:
MEDICAL EVIDENCE

00021.5
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CERTIFICATE OF DELIVERY

I hereby certify that on the 22nd day of February, 2006 a true and correct copy of
the foregoing Motion in Limine Re: Medical Evidence was hand delivered to the
following:

Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Van Bishop
BISHOP LAW OFFICES
203 12th Avenue, Suite B
Nampa, Idaho 83651

ANDERSON LAW OFFICES.

MOTION IN LIMINE RE:
MEDICAL EVIDENCE
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Kirk J. Anderson
ANDERSON LAW OFFICES
815 nth Avenue North
Nampa, Idaho 83651
Telephone: (208) 465-5411
Facsimile: (208) 465-5881

E DP,M

FEB 222006
NTYCLERK

PUTY

Attorney for Defendant
Ora Carson
IN THE DISTRICT COURT OF THE TIllRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

)
)
)
)
)

STATE OF IDAHO
Plaintiff

)
)
)
)
)
)
)
)
)

vs.
CARSON, ORA
Defendant

Case No. CR-2004-20439

AFFIDAVIT OF KIRK J.
ANDERSON IN SUPPORT
OF MOTION IN LIMINE
RE: MEDICAL EVIDENCE

)
)

------------------------~)
STATE OF IDAHO )
)ss.
)
County of Ada
COMES NOW the affiant Kirk 1. Anderson and upon oath deposes and says as
follows:
1.

The affiant is the attorney herein and knows the facts herein stated to be

true and correct to the best of his knowledge.

AFFIDAVIT OF KIRK J. ANDERSON
IN SUPPORT OF MOTION IN LIMINE
00021. 7
RE: MEDICAL EVIDENCE

1

2.

On September 17, 2004 an autopsy was conducted on the body of Auston

Henson. (A true and correct copy of the autopsy report of Dr. Joseph D. Kronz, M.D.

IS

attached hereto as Exhibit A and incorporated herein.)
Rib Fractures:
3.

The autopsy report indicates that there was a rib fracture to the fifth rib of

the child. (See Page 1 under the Paragraph denoted as "Comment" and Page 2 under the.
Paragraph denoted as ''''Thoracic Cavity and Mediastinum. ") It is important to note that
the autopsy only mentions one rib fracture although Dr. Kronz on at least two occasions
stated there were two such injuries. (See below)
4.

Detective Ballard witnessed the autopsy and stated that Dr. Kronz said

there were two rib fractures, "but he explained that may have occurred if CPR was
performed." (See Exhibit B, Page 8, the last full paragraph which is one page of a nine
page report dated September 15, 2004 by Detective Garrison.)
5.

Detective Martineau was also present at the autopsy. Like Detective

Ballard he stated that Dr. Kronz mentioned two rib fractures and that "this may have
occurred during CPR." (See Exhibit C which is the first page of a three page report by
detective Martineau dated September 21, 2004-4th paragraph)
Wound to the Big Toe:
6.

The autopsy also mentions "an excoriation of the left great toe." (See

Exhibit A, Page 1, Paragraph denoted "Comment").
7.

Detective Garrison had a phone interview with Dr. Kuracina on September

15, 2004 and asked her about this wound to the big toe. She stated that "they had medical
equipment on the toe an the injury may have dome from it." (See Exhibit D which is one
AFFIDA VIT OF KIRK J. ANDERSON
IN SUPPORT OF MOTION IN LIMINE 00021.8
RF.· MFnTr'AT.FVInFNr'li'

2

page ofa fourteen (14) page report by Detective Garrison dated September 22,2004- first
paragraph. )
5.

There is nothing in the reports of any of the doctors or in the autopsy

report that can relate the rib fractures, the bloody toe, or the blood spots on the socks of
the baby to the injuries sustained by the baby other than in the emergency room.
6.

To allow that evidence to come before the jury would be extremely

prejudicial to the defendant and since there is no proximate cause of those injuries
relating to him they should be excluded.
7.

Further the affiant sayeth naught.

DATED this 22nd day of February, 2006.

ANDERSON LAW OFFICES

AFFIDA VIT OF KIRK J. ANDERSON
IN SUPPORT OF MOTION IN LIMINE 0002:19

RE: MEDICAl, RvmENC'E
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SUBSCRIBED ~6WS).RN to before me this 22nd day of February, 2006.
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CERTIFICATE OF DELIVERY

I hereby certify that on the 22nd day of February, 2006 a true and correct copy of the
foregoing AFFIDAVIT OF KIRK J. ANDERSON IN SUPPORT OF MOTION IN
LIMINE RE: MEDICAL EVIDENCE was hand delivered to the fo11owing:
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 AJbany Street
Caldwel1, Idaho 83605
Van Bishop
BISHOP LAW OFFICES
203 12th Avenue, Suite B
Nampa, Idaho 83651

ANDERSON LAW OFFICES.

AFFIDA VIT OF KIRK J. ANDERSON
IN SUPPORT OF MOTION IN LIMINE
RE: MEDICAL EVIDENCE
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MERCY MEDICALt

.NTER

NAMPA,IDAHO
AUTOPSY REPORT

NAME: _ _-.:...:H,;::;.en:..:.;s~o:;.:..n,,-,"-'A=u.:::;,;st=in'--_---.,,.-- AGE: 3M 3D

SEX:J!L AUTOPSY #

A04.31

SERVICE: __~C~a~n~yo~n~C~o~u~nN~C~o~ro~n~e~r________________________________________
PLACE OF DEATH: West Valley Medical Center
DATEOFDEATH: __~S~e~p=te~m~b~e~r~15~!~2~00~4~______~__________________________
DATE OF AUTOPSY AT MERCY MEDICAL CENTER: _ _ _S~e~p::.::.:te~m:..:.:b::.::e~r...:.1.!..J7,L...!:2:.::::0~04:!.._....,.._ __
REPORTDATE:____=Ja=n~u=ary~1~7~!2=O=O=5________________________________~~

FINAL ANATOMIC DIAGNOSES

1. Severe cranial cerebral blunt force trauma.

1
I

a. Right parietal occipital periosteal hematoma (12.7 x 6.2 ern).
b. Transmural Y shaped skull fracture. right parietal occipital region (10.6 x 4.2 em).
c. Left parietal occipital scalp hemorrhage (4.6 x 3.8 em).
d. Linear fractUre. left parietal occipital skull (1.5 crn).
e. Patterned hemorrhage. upper forehead-scalp (3.9 x 2.8 ern).
f. Ecchymosis. lower forehead (1.7 x 1.2 em).
g. Focal epidural and subdural hematoma, brain (790 grams).
h. Subarachnoid hemoohage, left greater than right. brain.
i. Laceration of the posterior two-thirds of the corpus callosum. brain.
j. Mild cerebral' edema, right
.
k. Focal parenchymal softening. right parietal occipital area (6.2 em). brain.
I. Punctate hemorrhages bilateral dentate nucleus, cerebellum.
m. Small cortical linear hemorrhage, left parietal cerebral cortex.
n. Skin abrasion. right occiput (1.8 x 1.4 em).
o. Excoriations of right ear (0.1 x 0.1 em and 0.6 x 0.1 em).
p. Retinal hemorrhages, bilaterally.
2. Ecchymosis, left chestJIeft flank (6 x 5.3 em).
3. Left fifth rib fracture and surrounding small hemorrhage.
4. Excoriation, left great toe (0.4 x 0.4 em).
5. Mongolian spot (3.3 x 1.8 cm). sacral area.
6. Focal mild patchy pulmonary edema, lungs (right lung. 87.2 grams; left lung, 74 grams).
7. Physiologically unimportant patent foramen ova Ie (2 mm; heart, 40.1 grams).
Note: Any x-rays or photographs of this autopsy are part of this report.

Comment:
An autopsy with no restrictions
performed on the body of Austin Henson as identified by the Canyon
County Coroner. The most significant autopsy findings included severe cranial-cerebralblunt force
trauma resulting in multiple bruisesJhematoma to the scalp and periosteum of the skull. two skull fractures
and significant brain injury induding a laceratecfcorpus callosum. Additional evidence of trauma includes
an excoliation present in the right occipital region; a bruise of the lower forehead; a bruise of the left
chest/flank with underlying fifth nb fracture and small chest wall hemorrhage; and an excoriation of the left
great toe.

.was

Histologic examination of the organs demonstrates mild patchy pulmonary edema involving the lungs,
leptomeningeal hemorrhage and bilateral ietinal hemorrhages.
The cause of death is non-accidental cranial-cerebra/

GROSS AUTOPSY r'ROTOCOL
September 17, 2004

HENSON. AUSTIN
A04.31

.. : ;.C::::

External Examination:
The body for examination is that of a three month. three day, old male infant The body appears of
noemal development and normal nutrition. The hair is short and brown. The irises are blue-gray. The
conjunctiva and sclera as well as oral mucous membranes show no evidence of petechial hemorrhage.
Examination of the oral cavity shows the upper and lower frenula· to be intact and edentulous. There is
evidence of intra-oral trauma. Palpation of the bones of the face shows no deformities. The anterior
fontanelle is open. The posterior fontanelle is closed. Examination of the eyes demonstrates clouded
lenses: however. retinal hemorrhages appear to be present bilaterally.· There is an abrasion present on
the right occiput measuring 1.8 x 1.4 em. There is a small superficial excoriation present on the upper
most portion of the right ear where it attaches to the head. This area measures 0.1 x 0.1 em. There is al
excoriation present on the inner portion of the upper ear. It measures 0.6 x 0.1 em. There is an
ecchymosis present over the left chestIHank measuring 6 x 5.3 em. There is an IV present in the right
hand accompanied by IV tubing and an IV saline bag. There is a needle stick present in the left
antecubital fossa and the left hand. There is an excoriation present on the base of the toenail on the left
great toe. It measures 0.4 x 0.4 em. The genitalia are that of a circumcised male. Both .testicJes are
down and palpate normal. The anus is atraumatic. There is a small amount of stoot surrounding the
anus. There is no palpable lymphadenopathy.
Abdominal Cavity:
There is no fluid in the abdominal cavity. The peritoneal surfaces are smooth. There is no evidence of
hepatosplenomegaly.
Thoracic Cavity and Mediastinum:
On reflecting the chest wall skin a hemorrhage is present on the left lateral side. This is surrounding a
fracture of the left fifth rib. The rib fracture appears recent. The right and left pleural cavity contain no
fluid. The pleural surfaces are smooth.
Thymus:
The thymus weighs 39 grams. On cut section it is normal. There are no petechial hemorrhages.
Heart:
. The heart weighs 40.1 grams. The pericardial and epicardial surfaces are smooth. The tricuspid,
pulmonary, mitral and aortic valves appear normal. The foramen ovale is probe patent with a 2 mm
focamen ovale opening that does not appear to be physiologically important The myocardium is noema!.
The endocardium is normal. The coronary arteries have a normal anatomic dismbution.
Lungs:

The right lung weighs 87.2 grams. The left lung weighs 74 grams. The tracheal and bronchial mucosa is
normal. On cut section, the lungs are normal.
Diaphragm:
The surfaces of the diaphragm are intact and smooth.
Liver:
The liver weighs 255 grams. The capsular surface is smooth. On cut section, it is normal. The
gal/bladder is normal.
Spleen:

The spleen weighs 23 grams. The capsule is smooth. The splenic parenchyma is normal.
Pancreas:
The pancreas is grossly normal. On cut section, it has a yellow lobular

Continued.

000223

cut surface.

(
GROSS AUTOPSY ~ROTOCOL
September 17, 2004
Page 2

HENSON, AUSTIN
A04.31- - "":;C':::'

Adrenals:
The right adrenal weighs 4.1 grams. The left adrenal weighs 3 grams. The adrenal parenchyma is
normal.
Kidneys:
The right kidney weighs 28.4 grams. The left kidney weighs 28.2 gral1ls. On cut section. the renal
parenchyma is normal.
Pelvic Organs:
The bladder is normal and contains no urine.

j
1

Neck:
Tiiefe is no evidence of hemorrhage into the neck soft tissues The muscles of the P.OSterior neck are
dissected revealing no evidence of hemorrhage. The dissection is carried down into the cervical spinal
canal and shows no evidence of hemorrhages involving the cervical spinal cord or dura. The larynx is
normal.

Cranial Cavity:
The scalp is reflected revealing a large periosteal hematoma present in the right parietal occipitaJ region
that measures 12.7 x 62 em. UndeI1ying this hematoma, there is a Y-shaped skull fracture which is
opened approximately 2-3 mm. The fracture measures 10.6 x 4.2 em. In the left parietal occipital region
there is a hemorrhage in the soft tissues of the scalp. This area of hemorrhage measures 4.6 x 3.8 ern.
Underlying this area of hemorrhage in the skull there is a small linear fracfure involving predominantly the
inner portion of the skull. It measures 1.5 em. In the frontal scalp on the upper forehead there is a
patterned hemorrhage in the soft tissue of the scalp measuring 3.9 x 2.8 em. After embalming. a bruise i
noted just left of midline in the lower- forehead. This bruise measures 1.7 x 12 an. On reflecting the
scalp in this area. there is a hemorrhage noted. Upon remOving the calvaria. a small epidural and
subdural hemorrhage is found predominantly in the right, but partiaUy in the left, parietal occipital region.
The brain weight is 790 grams.

. After fixation, the brain is noted to have subarachnoid hemorrhage that is predominant on the left portion
of the brain and at the base. There is also diffuse softening present in the right parietal occipital region o
the brain. This area measures 6.2 em. There is a laceration of the posterior two-thirds of the corpus
callosum. There is no evidence of subfalcian. central or tonsillar herniation. There is mild cerebral
edema present predominanUy in the right cerebral hemisphere. Serial coronal sections of the brain show
no significant intracerebral or intraventricular hemorrhage. There are punctate hemorrhages present in
the dentate nudeus bilaterally and a small cortical linear hemorrhage present in the left parietal occipital
cerebral cortex.
Esophagus and Stomach:
The esophagus is normal. The stomach contains a small amount, approximately 1 mL. of white curded
material.

Intestines and Mesentery.
The intestines are normal. The small intestines are distended with air. An appendix is present in the right
lower quadrant and is grossly normal.

X-rays:
Full body x-rays demonstrate skuil fractures.
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Slide Index:
1.
Tissue from upper forehead
Tissue from lower forehead
2.
Right head wound
3.
4.
Left head wound
5.
Left great toe excoriation
Right and left ventricle
6.
7.
Thymus
8.
Lung
9.
Lung
10.
Lung and adrenal
11.
Spleen and pancreas
12.
Liver and gallbladder
13.
Kidneys
14.
Adrenals and stomach
15
Eyes
16.
Eyes
17.
Dura
18.
Orange discolored posterior dura
19.
Midbrain
20.
Pons and cerebellum
21.
Spinal cord
22.
Right dentate nuclei
23.
Left dentate nuclei
24.
Right inferior frontal cortex
25.
Left inferior frontal cortex
26.
Right parietal occipital cortex.
27.
Right parietal occipital cortex
28.
Right parietal occipital cortex
Corpus callosum injury
29.
30.
Corpus callosum injury
31.
Corpus callosum injury
32.
Left parietal occipital cortex
33.
Left parietal occipital cortex
34.
Left parietal occipital cortex
35.
Right visual cortex
36.
Left visual cortex
37.
Deep white matter, right
38.
Deep white matter, left
Subdural hemorrhage, left
39.
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she said she does not know. I asked her jf it had been a few days or a
month. She became defensive and said she does not remember and Ora
is good to her and he is a good person.
I asked her how long they have lived in their current residence and
she said she believes it was two or three months before Austin was born.
She was not sure but she guessed at around 6 % months. She said they
are renting the trailer from the Lake View Apartments~
I asked her what Austin was wearing when she left for work and she
told me he was wearing a white or light blue night gown with animal print.
She said the night before he was wearing white socks, but she is not sure
if he still had them on.
Tom Donahue came in and discussed the polygraph results with us. '
He said he had determined Ora ;s being deceitful on all three questions he
asked him. (See Donahue's report for full details)
Detective Martineau interviewed Carson again and Carson continued vto tell him the same story. (See Martineau's report and audio for full
details)
Detective Bolyard received another search warrant for the residence
located at 1599710th Ave. #2. Criminalist Frickey and Bolyard went back
and performed a test on the bath tub to see if after 4· hours the tub would
be as dry as when we observed it on Wednesday night. They also seized
more evidence and took a floor sample from the bathroom. (See Bolyard
and Frickey's report for details)
On 09-17-04, an autopsy was performed on Austin Henson by Dr.
Kronz. The autopsy started at 0812 hours and the following people were
present: Coroner Vicki DeGeus, Deputy Coroner Steve Rhodes, Chief
Deputy Prosecutor Virginia Bond, Deputy Prosecutor Darren McKenzie, Lt.
Gary John, Criminalist Don Frickey, Detective Martineau and myself.
During the autopsy, Frickey took photographs and collected evidence.
,,/"
"'"
Dr. Kronz explained to me that the injuries present on Austin's skull
could not have happened from falling and hitting· his head on the- bath tub.
Dr. Kronz showed me two separate skull fractures, one on the right side
and one on the left side of Austin's skull. There was a third injury to
Austin's head that was visible on the inside. It was a bruise on his forehead
that appeared it may have come from a set of knuckles. Dr. Kronz showed
me that Austin's 5th and 6th ribs were fractured, but he explained that may
have occurred if CPR was performed.
At approximately 1350 hours, Veatrice Henson calJed me and wanted
to know the results of the autopsy. I told her when Ora came in at 1400 she
could also come and we would go over the details with her and Ora then.
000227
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(Detective Martineau)
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CASE i:CR04-14654
)ATE:September 21, 2004
'----

OFFICER:D Martineau

On september 17, 2004 I attended an autopsy that was performed on Aust
Henson by Dr. Kronz .

Detective Ballard, Criminalist Frickey , Coroner Vick.

DeGeus, Deputy coroner.steve Rhodes, Chief Deputy Prosecutor Virginia Bond.
Prosecutor Darren McKenzie, Lt. Gary John and I were present.

Dr. Kronz bE

the autopsy at approximately 0812 hours on the above date.
Detective Ballard explained to Dr. Kronz what the suspect Oran Carson
told us happened to the baby.

r

Dr. Kronz stated that it didn't sound right

him but was no going. to make any decisions until the autopsy was complete.
After Dr. Kronz examined Austin's skull under the skin he showed us two
different fractures.

One fracture was on the right side of Austin's skull

the second was on the left side.

There was also a bruise on the front of

Austin's skull that could only be seen after Dr. Kronz lifted the skin from
skull.
Dr. Kronz also showed us where Austin's 5 th and 6 th ribs were fracturE
Dr. Kronz stated this may of occurred during CPR.

Dr. Kronz stated after

looking at Austin's skull that the wounds did not match the story that Ora t
regarding dropping Austin and hitting his head against the tub.
Dr. Kronz also looked at Austin's eyes and stated they appeared to have
torn retna's but would have to confirm that by looking at them through a
microscope .
. On this same date at approximately 1400 hours I was advised by Detective

Ballard that Ora called and stated he was advised by his lawyer not to take c
second poly-graph.

Detective Ballard advised me she had a warrant for the

arrest of Ora and requested I go-to his residence and see i f he was in the
area.

I went to his residence and spoke several neighbors in the area.

stated they had just seen Ora but he left with his wife.

They

I knew this was not

true because Detec~ive Ballard told me she was with Veatrice at the office an

000229
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I ASKED DOCTOR KURACINA IF SHE NOTICED THE BRUlSING OF THE BABY'S
PENIS. DOCTOR KURACINA TOLD ME TIlE BRUlSING COULD BE CONSISTENT
WITH BLOOD POOLlNG AND SHE DID NOT SEE IT AS CONCERNING. I ASKED
DOCTOR KURACINA IF SHE NOTICED THE INJURY TO TIm BABY'S LARGE LEFT
TOE. DOCTOR KURACINA TOLD ME THEY HAD MEDICAL EQUIPMENT ON THE
TOE AND TIlE lNJURY MAY HAVB COME FROM IT. I THANKED DOCTOR
KURACINA FOR TALKlNG TO ME AND HUNG UP ruE PHONE.
PHYSICIANS ASSISTANT JEFF SM11H (459-4511) CAME INTO THE ROOM LATER
AND SPOKE TO US. JEFF WENT OVER THE INJURIES BRlEFLY AND DID NOT GIVE
AN OPINlON IF TIm HISTORY 1HE "PARENi'" GAVB WAS CONSISTENT WITH THE
INJURY. ORA CARSON COOPERATED WITH DETECTIVE BAllARD BY
SUBMITIlNG TO A BLOOD TEST. DETECTIVE BAllARD ASKED IF I WOULD
INTERVIEW ORA CARSON AT 1HE DEPARTMENT AFTER HE WAS FINISHED IN THE
LAB.
I MET DETECTIVE BALLARD AND ORA CARSON IN TIlE LAB. TIlE LAB WAS
WAITING FOR A STATE FORENS]C BLOOD DRAW KlT TO ARRIVE BEFORE lHEY
WOULD CONDUCT TIIE DRAW. AS I WAlTED FOR THE BLOOD DRAW KIT TO
ARRIVE I UST'ENED WHILE DETECTIVE BALLARD AND ORA SPOKE. ORA TOLD
DETECTIVE BAllARD HE UFIED AUSTIN UP AFTER BATHING HIM AND HE ",ruST
FElL." DET.ECTIVE BALLARD ASKED ORA WHAT KIND OF SOAP HE USED. ORA
TOLD DETECTIVE BALLARD HE HAD BABY SOAPS AND SHAMPOO'S. DETECl1VE
BAllARD ASKED SEVERAL OTHER QUESTIONS, ORA STOOD UP AND STARTED TO
DEMONS1RATE HOW THE "ACCIDENT' TOOK PLACE.
ORA DEMONSTRATED BY BENDING OVER AN IMAGINARY BATH TUB AND
P]CK1NG AUSTIN UP. ORA OPENED IDS ARM'S AS IF 1HE BABY HAD FALLEN OUT
OF THEM. ORA SAT BACK DOWN. DETECTIVE BALLARD STARTED TO
INTRODUCE:ME BUT ORA lNTERRUPTED HER TO ASK ABOUT IDS DOG THAT WAS
STILL AT HIS HOUSE. ORA ASKED DETECTIVE BALLARD WHY WE NEEDED A
SEARCH WARRANT WHEN HE WAS GIVING US PERMISSION TO SEARCH InS
HOME. DETECTIVE BALLARD TOLD ORA WE HAD JUST DECIDE TO GET TIm
PAPER FOR TIIE SEARCH.
DETECTIVE BALLARD LEFT TIlE HOSPITAL TO CONDUCT THE SEARCH OF ORA'S
HOME WHILE I WAITED FOR TIIE BLOOD DRAW KIT TO ARRIVE. AS I WAITED
ORA ASKED SEVERAL QUESTIONS ABOUT WHAT WAS GOING ON AND IF THIS
WAS A ROUTINE INVESTIGATION. J TOLD ORA WHEN A CHILD IS SERIOUSLY
lNJURED OR DIES WE HAVE TO INVESTIGATE THE CASE
THOROUGHLY. ORA TOLD ME HE UNDERSTOOD THAT AND WOULD COOPERATE
ANY WAY HE COULD.
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Kirk 1. Anderson
ANDERSON LAW OFFICES
3456 Tumbleweed
Boise, Idaho 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON
)
)
)
)

STATE OF IDAHO
Plaintiff

)

Case No. CR-04-20439
MOTION TO COMPEL

)
)
)
)
)

vs.
ORA CARSON
Defendant

)

---------------------------)
COMES NOW the above named defendant by and through his attorney of record,
Kirk J. Anderson and moves this court for an order compelling the State to give to the
defendant the original D VD of the interview with Veatrice Henson when she was arrested
in California.
This motion is based upon the records and files herein together with the
accompanying affidavit of Kirk 1. Anderson.
The grounds for this motion is that Veatrice Henson is a material witness for both
the State and the defense in this case and her interview is extremely important to the
defense. The State contends that the DVD cannot be played or copied. The defense,

MOTION TO COMPEL
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however, has a media expert who can take the original and retrieve the contents there
from.
nd

DATED this 22 day of February, 2006.

ANDERSON LAW OFFICES

il~
KIRKJ.

MOTION TO COMPEL
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CERTIFICATE OF DELIVERY
I hereby certify that on the 22nd day of February, 2006 a true and correct copy of
the foregoing Motion to Compel and the Affidavit of Kirk J. Anderson in Support of
Motion to Compel was hand delivered to the following:

Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Van Bishop
BISHOP LAW OFFICES
203 12th Avenue, Suite B
Nampa, Idaho 8365 I

MOTION TO COMPEL
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Kirk 1. Anderson
ANDERSON LAW OFFICES
815 11th Avenue North
Nampa, Idaho 83651
Telephone: (208) 465-5411
Facsimile: (208) 465-5881
Attorney for Defendant
Ora Carson
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

STATE OF IDAHO
Plaintiff

vs.
CARSON, ORA

Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2004-20439

AFFIDAVIT OF KIRK 1.
ANDERSON IN SUPPORT
OF MOTION TO
COMPEL

)

--------------------------)
STATE OF IDAHO )
)ss.
County of Ada
)
COMES NOW the affiant Kirk 1. Anderson and upon oath deposes and says as
follows:
1.

The affiant is the attorney herein and knows the facts herein stated to be

true and correct to the best of his knowledge.

AFFIDA VIT OF KIRK J. ANDERSON
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IN SUPPORT OF MOTION T n r-,... ... ......~~

2.

On January 27, 2006 the State filed its' Fifteenth (15 th) Supplemental

Response to Request for Discovery and on page 2, subparagraph (c)indicated that it had a
DVD of an interview ofVeatrice Henson when she was arrested in California in
December,2005. The State also indicated that the DVD "will not play or copy."
(A copy of that response to request for discovery is attached hereto as Exhibit A and
incorporated herein.)
3.

The defendant made a Second Specific Request for Discovery on February

14,2006 and requested that the original DVD ofVeatrice Henson's interview be made
available to the defense. (A true and correct copy of that Specific Request for Discovery
is attached hereto as Exhibit B and incorporated herein.)
4.

The defendant has a media expert who can retrieve the data from the DVD

even if damaged.
5.

Veatrice Henson is a material witness for both the State and the defense

and this interview is extremely valuable and important to the defendant. The defendant
may be irreparably
6.

The State responded to the Specific Request for Discovery on February

15, 2006 in its' Sixth (6th) Response to Specific Request for Discovery and stated again
that the DVD was damaged and that we should see Detective Ballard. (A copy of the
Response to Request for Discovery is attached hereto as Exhibit C and incorporated
herein.)
7.

Seeing Detective Ballard will not solve anything. The defendant again

states that it needs the original DVD. It certainly is of no use to the State ifit will not
play or copy,

AFFIDA VIT OF KIRK J. ANDERSON000 236

IN SUPPORT OIl' llK£V....... ~-~
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8.

Further the affiant sayeth naught.

DATED this 22nd day of February, 2006.

ANDERSON LAW OFFICES

SUBSCRIBED AND SWORN to before me this 22nd day of February, 2006.

NotarYPUblic for Idaho
Residing at: ~, ~!el -rj)
Commission Expires: q
7

AFFIDA VIT OF KIRK J. ANDERSON
.....
IN SUPPORT OF MOTION TO COMPEL 000237
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DAVID L. YOUNG

CANYON COUNIY PROSECUTING ATIORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

......:F___I...AJ:.M-_E_~M.
.
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CANYON COUNTY CL.eRK

B.AAYNE,OEPVTV

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUN1Y OF CANYON

)
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO
Plaintiff;

------.-

vs.
ORA CARSON,
Defendant.

CASE NO. CR2004-20439
PROSECUTING ATIORNEY'S
F'IFI'EEN SUPPLEMENTAL
RESPONSE TO REQUEST
FOR DISCOVERY

COMES NOW, the Plaintiff, State of Idaho, and submits the following Fifteen
Supplemental Response to Request for Discovery:
That the Plaintiff, the State of Idaho, has complied with Defendant's Request by
submitting the fol1owing infonnation, evidence and materials:

1.

Statement of Defendant; Statement of Co-Defendant;
Defendant's Prior Criminal Record; Documents and
Tangible Objects; Re,ports of Examinations and
Tests; and Police Re120rts:
(a)

Refer to documents attached numbered 648 through 749
(pages 668 through 749 are color photos).

FIFTEEN SUPPLEMENTAL RESPONSE
TO REQUEST FOR DISCOVERY

I

H:lFileslDiscovery\RRD's\Carson O_ISIh,$upp Re!pOnse.wpd
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(b)

(c)

Physical evidence and all other evidence is available for inspection
and review upon reasonable request to the Prosecutor'fl Office:
Hand cast of defendant, band cast ofVeatrice Henso~ all physical
evidence listed on evidence and property records sheets at
discovery pages numbered 657 through 667.
" ...
Media evidence noted as available is: Audio/video list to date
(these are contained in or)n addition to tltose previously
disclosed)
One (1) audio CD (Ora Caxson at WVMC on 09115/04)
Two (2) audio CD's (Om CaIson interview on 09/15104)
One (1) audio CD (Veatrice Henson on 09/16104)
.
Two (2) audio CD's (Ora Carson polygmphlinterview on 09/H'ilO4)
One (1) audio CD (Ora Carson on 09fl6l04 with Det. Martineau)
TbIee (3) audio CD's (Ora Carson on 09/17/04)
One (1) audio CD (HoDy Neibbaur on 09llOlO4 with Det. Ballard )
One (1) CD with DeL Bolyard's memoty canl investigation
One (1) CD with photos of defendant's fist molds
One (1) CD with coroner's photos
Three (3) audio CD's with jail phone calls
One (1) DVD of interview with Veatrice Henson (this DVD will
not play or copy)
(Please provide blank Audio tapelvideo/CD if you wish to have
copies)

IN ADDmON TO THE ENUMERATED OR SPECIFIC ITEMS,
TmS RESPONSE INCLUDES ANY OTHER PHYSICAL
EVIDENCE LISTED IN THE REPORTS.

AND ANY OTHER ~EO IN THE REl'ORTS
...
DATED·
ofJanuary, 2006.

I HEREBY CERTIFY That a true and comet copy of
the foregoing Fifteen Supplemental Response to
Request forDi.scoverywasde1ivered to the attorney for
the Defendant by placing said copy in KIRK
ANDERSON's and VANBISH~ocated at
the Clerk's Offi~ on or about th~y_o:r January,

2

.

FIFTEEN SUPPLEMENTALRESPO
TO REQUFST FOR DISCOVERY
H:~O_15"Suw~.

2
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KIRK 1. ANDERSON, ISB # 1805
ANDERSON LAW OFFICES
3456 Tumbleweed
Boise, Idaho 83113
Telephone: (208) 861-4243
Facsimile: (208) 316-0906

CANYON COUNTY CLERK
B.RAYNE,DEPUTY

VAN BISHOP
BISHOP LAW OFFICES
203 12TIi Avenue, Suite B
Nampa, Idaho 83651
Telephone: (208) 465-5411
Facsimile: (208) 465-5881

Attorneys for the Defendant
Ora Carson

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR THE STAlE OF IDAHO, COUNTY OF CANYON

....

_
..

STAlE OF IDAHO
Plaintiff,

vs.
CARSON, ORA
Defendant

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2004-0020439

SECOND SPECIFIC REQUEST
FOR DISCOVERY

-------------------------)
TO:

The Canyon County Prosecuting Attorney and its agents:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho

Criminal Rules, requests the following specific discovery and inspection of the following
information, evidence and materials:

SECOND SPECIFIC REQUEST
FOR DISCO~RY

1

000242

L

The original DVD ofVeatrice Henson which will not play or cannot be
copied identified in the prosecuting attorney's fifteenth supplemental
response to discovery.

2.

Curriculum Vitae of any and all experts listed by the State as witnesses or
potential witnesses by the State.

3.

Any discipline of any kind or nature whatsoever, including but not limited
to warnings, levied against anY of the State's expert witnesses by any
professional licensing board; any State or county association; any hospital'
or other medical institution; or any institution to which the expert is a
member.

4.

All jailhouse correspondence from Ora. Carson to or from any person
including but not limited to Veatrice Henson identified by the State in its'
Notice of Intent filed on January 19, 2006.

YOU ARE FURTHER NOTIFIED that you must file and serve a written response
and tender to the defense the above requested items within fourteen (14) days of service
of this request by filing the original with the above entitled court and serve a copy on
,,"-,,",'

attorneys for the defense.
DATED this 14th day of February, 2006.

ANDERSON LAW OFFICES

SECOND SPECIFIC REQUEST
FOR DISCOVERY

2

000243

CERTIFICATE OF DELIVERY

/'t11(

The undersigned hereby certifies that on the~ day of February, 2006 a true and
correct copy of the above was hand delivered as follows:
Canyon County Prosecutor's Office
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Van Bishop
203 12th Avenue, Suite B
Nampa, Idaho 83651

DATED this 14th day of February, 2006.

ANDERSON LAW OFFICES

'-,-

SECOND SPECIFIC REQUEST
FOR DISCOVERY

3
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nh
DAVID L YOUNG
CANYON COUNTY PROSECUTING ATIORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

F , L E [

_ _ _J.M.--~

FEB 152006
CANYON COUNTY eLi
B. RAYNE, DEPUr'1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO
Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR2004-20439

PROSECUTING ATTORNEY'S
SIXTH RESPONSE TO SPECIFIC
REQUEST FOR DISCOVERY

COMES NOW, the Plaintiff, State ofIdaho, and submits the following Sixth Response to
Request for Specific Discovery:
That the Plaintiff, the State ofIdaho, has complied with Defendant's Request by
submitting the following information, evidence and materials:
1.

The original DVD ofVeatrice Henson which will not play or cannot be copied
identified in the prosecuting attorney's fifteenth supplemental response to
discovery.

SIXTH RESPONSE TO SPECIFIC
REQUEST FOR DISCOVERY

1

H:\filcs\CaJsoo Ora~ O_61h Specific: Responsc.wpd
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Please make arrangements with Detective Donia Ballard, CCSO to review
and/or inspect sucb DVD.

2.

Curriculum Vitae of any and all experts listed by the State as witnesses or
potential witnesses by the State.
Dr. Doberson's was previously disclosed, curriculum vitae for Dr. Kathryn
Wells, is being provided at tbis time and the remainder will be forthcomi'ng.

3.

Any discipline of any kind or nature whatsoever, including but not limited to
warnings, levied against any of the State's expert witnesses by any professional
licensing board; any State or county association; any hospital or other medical
institution; or any institution to which the expert is a member.
None known.

4.

All jailhouse correspondence for Ora Carson to or from any person including, but

,-"

not limited to Veatrice Henson identified by the State in its' Notice of Intent filed
on January, 19,2006.
The visitation logs bave been previously disclosed. Telephone calls have been
made available. Any and all statements by Veatrice Henson that were
induced by threats and previous domestic violence. Also, intend to explain
abuse that caused Veatrice Henson to ultimately terminate the relationship
with the defendant.

DATED

ThiS~ofFebruary, 2006.
NICOLE L. SCHAFER
Deputy Prosecuting Attorney

SIXTH RESPONSE-TO SPECIFIC
REQUEST FOR DISCOVERY
H:\FileslCalllon OralDiscovelYlCarson 0_6111 SpecifIC RCSJ)OI1SC.wod

1)00247

I HEREBY CERTIFY That a true and correct copy
of the foregoing Sixth Response to Specific Request
for Discovery was delivered to the attorney for the
Defendant by placing said copy in KIRK
ANDERSON and VAN BISHOP's ~ocated at
the Clerk's Office, on or about th~_ddayay of
February, 2006.

NICOLE L. SCHAFER
Deputy Prosecuting Attorney

SIXTH RESPONSE,TOSPECIFIC
REQUEST FOR DISCOVERY

H:IFUesICalOon Ora\DlscovCTY\Cal'!lon 0 61h ~"""i"~ 1> ______ •• -~
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VAN G. BISHOP
LAW OFFICES OF VAN G. BISHOP
203 _12TH Avenue Rd. Ste. B
Nampa, Idaho 83686
Telephone:(208) 465-5411
Facsimile: (208) 465-5881
ISBN 2740

fEB 2 2 20C6
CANYON

KIRK J. ANDERSON
ANDERSON LAW OFFICE
3456 Tumbleweed
Boise, ID 83713
Telephone: (208) 867-4243
Facsimile: (208) 376-0906
ISBN 1805

Attorney's for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ORA RAY CARSON,
Defendant.

CASE NO. CR-2004-20439 C
MOTION FOR INDIVIDUAL
INSTRUCTION ON THE
PRESUMPTION OF INNOCENCE
.,
DURING VOIR DIRE OF
PROSPECTIVE JURORS
'.

COMES NOW the above named Defendant, ORA RAY CARSON, by and through the
undersigned counsel, and respectfully requests that this Honorable Court give prospective jurors an
individual instruction on the presumption of innocence during the voir dire proceedings, and in
support thereof states the following:
1. Defendant is charged with first-degree murder in the above-captioned matter.
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2. The State has filed a Notice of Intention to Seek a Sentence of Death.
3. "The Sixth and Fourteenth Amendments of the U.S. Constitution and the Idaho
Constitution guarantee that if a criminal defendant is tried by a jury, that jury must be impartial."
Evans v. State, 333 Md. 660, 668-69, 637 A.2d 117, 122, cert. denied, 513 U.S. 833 (1994).
4. Defendant's "right to an impartial jury carries with it the concomitant right to take
reasonable steps designed to insure that the jury is impartial," Ham V. South Carolin~ 409 U.S.
524, 532, 93 S.Ct. 848, 853, 35 L.Ed.2d 46 (1973) (Marshall, J., concurring in part and dissenting
in part).
5. Jurors in death penalty cases must be "death qualified" before they can serve on a capital
case. See Witherspoon V. Illinois, 391 U.S. 510, 88 S. Ct. 1770,20 L.Ed.2d 776 (1968). This
requires that the court propound questions to potential jurors concerning their feelings about the
death penalty and alternative punislunents in the event that the defendant is convicted.
6. Maryland's highest court has acknowledged that "death-qualified" juries create a "clear
disparity in favor of the prosecution..." Thomas V. State, 369 Md. 202, 213, 798 A.2d 566,572
(2002). Death qualified juries are more conviction prone and therefore, the presumption of
innocence during voir dire proceedings of capital case is subject to greater corrosion than in a noncapital case.
7. It is imperative and fundamental to the impaneling of an impartial jury that the
prospective jurors in a capital case not become conviction prone as a result of the jury qualification
process. Consequently, there is a greater need for reliable procedures to ensure that the jury
selection process results in impartial, non-conviction prone jurors who are keenly aware of the
presumption of innocence of the defendant.
8. To safeguard against the bias created in favor of the prosecution which results from the
death qualification process, it is necessary that prospective jurors each be given an instruction on
the presumption of innocence during the individual death qualification process of the voir dire
proceedings.
9. A single instruction given to the entire jury pool during the general voir dire process
would be wholly inadequate to ensure that each prospective juror maintains the presumption of
innocence that the Defendant is constitutionally entitled to throughout the trial. A detailed
instruction given individually to each prospective juror is necessary to prevent a violation of the
Defendant's constitutional rights to due process and an impartial jury.
10. An instruction given on the presumption of innocence to each juror during the
individual voir dire process would caution each perspective juror to not draw any inferences of
guilt by virtue of the death qualifYing process and to reach conclusions concerning the guilt or
innocence of the Defendant based solely on the legal evidence presented at the time of trial.
11. The presumption of innocence "is a basic component of a fair trial under our system of
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criminal justice." Estelle v. Williams, 425 U.S. 501, 503, 96 S.Ct. 1691, 1692,48 L.Ed.2d 126
(1976). See also Cool v. United States, 409 U.S. 100, 104,93 S.Ct. 354, 357, 34 L.Ed.2d 335
(1972). No principle is more fIrmly established in our system of criminal justice than the
presumption of innocence that is afforded to the defendant in every criminal trial. "The principle
that there is a presumption of innocence in favor of the accused is the undoubted law, axiomatic
and elementary, and its enforcement lies at the foundation of the administration of our criminal
law." Coffin v. United States, 156 U.S. 432,453, 15 S.Ct. 394,403,39 L.Ed. 481 (1895).
12. The United States Supreme Court has repeatedly emphasized that because of the
exceptional and irrevocable nature of the death penalty, "extraordinary measures" are required by
the Fifth, Sixth, Eighth & Fourteenth Amendments to ensure the reliability of decisions regarding
both guilt and punishment in a capital trial. Eddings v. Oklahoma 455 U.S. 104, 118, 102 S.Ct.
869, 878, 71 L.Ed.2d 1 (1982) (O'Connor, J., concurring); see also Beck v. Alabama 447 U.S.
625, 637-38, 100 S.Ct. 2382, 2389-90, 65 L.Ed.2d 392 (1980); Lockett v. Ohio. 438 U.S. 586, 604,
98 S.Ct. 2954,2964,57 L.Ed.2d 973 (1978); Gardner v. Florida, 430 U.S. 349, 357-58, 97 S.Ct.
1197, 1204,51 L.Ed.2d 393 (1977); Woodson v. North Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978,
2991,49 L.Ed.2d 944 (1976).
13. Failing to protect the Defendant's right to the presumption of innocence would violate
Defendant's Fifth and Fourteenth Amendment rights to due process and equal protection,
Defendant's Sixth Amendment rights to impartial jury, Defendant's Eighth Amendment right
against cruel and unusual punishment, as well as Defendant's rights under Articles 16,21,23,24,
and 25 of the Maryland Declaration of Rights.
14. For these reasons the Defendant's Motion for Individual Instruction on the Presumption
of Innocence during Voir Dire of Prospective Jurors should be granted.

WHEREFORE, Defendant respectfully requests:
A. That a hearing be held on this Motion;
B. That this Court grant Defendant's Motion for Individual Instruction on the Presumption
of Innocence during Voir Dire of Prospective Jurors; and
C. That this Court grants such additional relief as the nature of this case may require.

Respectfully suilimlittecr,---

KIRK J. ANDERSON
Attorney for Defendant
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Points and Authorities
Beck v. Alabama, 447 U.S. 625, 100 S.Ct. 2382, 65 L.Ed.2d 392 (1980)
Coffin v. United States, 156 U.S. 432, 453, 15 S.Ct. 394,403,39 L.Ed. 481 (1895)
Cool v. United States, 409 U.S. 100, 104,93 S.Ct. 354, 357, 34 L.Ed.2d 335 (1972)
Eddings v. Oklahoma, 455 U.S. 104,102 S.Ct. 869, 71 L.Ed.2d 1 (1982)
Evans v. State, 333 Md. 660, 668-69,637 A.2d 117, 122, cert. denied, 513 U.S. 833 (1994).
Estelle v. Williams, 425 U.S. 501, 503, 96 S.Ct. 1691, 1692,48 L.Ed.2d 126 (1976>.Gardner v. Florida 430 U.S. 349,97 S.Ct. 1197,51 L.Ed.2d 393 (1977)
Ham v. South Carolin!!, 409 U.S. 524,532,93 S.Ct. 848, 853, 35 L.Ed.2d 46 (1973)
Lockett v. Ohio. 438 U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978)
Thomas v. State, 369 Md. 202, 213 798 A.2d 566, 572 (2002>Wainwright v. Witt, 469 U.S. 412, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985>Witherspoon v. Illinois, 391 U.S. 510, 88 S. Ct. 1770,20 L.Ed.2d 776 (1968>Woodson v. North Carolina, 428 U.S. 280, 96 S.Ct. 2978,49 L.Ed.2d 944 (1976)
U.S. Const. amends. V, VI, vrn, XIV
Maryland Declaration of Rights, Articles 16,21,23,24, and 25
Maryland Rule 4-312

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing MOTION
was delivered to the office of the CANYON COUNTY PROSECUTING ATTORNEY, by placing
a copy in the basket at the Canyon County Courthouse, Caldwell, ID, this date.
DATED

thiS~ of February 2006.
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Proposed Jury Instruction on the
Presumption of Innocence during the
Voir Dire Proceedings
Because the State's Attorney has filed notice to seek the death penalty if the defendant is
convicted, I am required by law to ask you questions regarding your feelings about the
death penalty. These questions regarding the death penalty are not to be construed by you
to indicate in any way that the defendant is guilty of the crimes charged. Even though I
am required to ask you questions which concern the issue of punishment, it should not be
assumed by you that the defendant will be found guilty or that the issue of punishment
will even arise.
Questions being asked during jury selection are not evidence. They are only questions to
determine if you are legally able to serve as a juror in a specific case. These questions
should not have a negative impact on the way you view the defendant. You should not
make any assumptions based upon questions asked during jury selection about the quality
or nature of evidence that mayor may not be presented in this case. These questions have
no bearing whatsoever on the issue of guilt or innocence.
The defendant is presumed to be innocent of the charges. This presumption remains with
the defendant throughout every stage of the trial and is not overcome unless you are
convinced beyond a reasonable doubt that the defendant is guilty. The State has the
burden of proving the guilt of the defendant beyond a reasonable doubt. This burden
remains on the State throughout the trial. The defendant is not required to prove his
innocence.
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DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

CANYON COUNTY C
T HILL, DEPUTYlERK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO
Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR2004-20439

MOTION IN LIMINE TO
EXCLUDE OPINION
TESTIMONY OF OFFICERS

)

COMES NOW, NICOLE L. SCHAFER, Deputy Prosecuting Attorney, Canyon County, State
ofIdaho, and seeks an Order from this Honorable Court precluding defense counsel from questioning
the officers involved in investigating the case on their opinion(s) as to what led to the death of
Auston Henson.
MOTION IN LIMINE TO
EXCLUDE OPINION TESTIMONY
OF OFFICERS
H:\Filcs\Carson Ora\Carson O_Motion in Limine.wpd

1

0254

The opinions of the investigating officers are not relevant. Such questioning would invade
the provence of the jury as sUIJ issue is ultimately a question of fact.

DATED ThisDay

OfFebru~_~_+-I~-+_--o1~-(NICOL

MOTION IN LIMINE TO
EXCLUDE OPINION TESTIMONY
OF OFFICERS

2

H:\Files\Carson Ora\Carson O_Motion in Limine.wpd
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CERTIFICATE OF DELIVERY

I HEREBY CERTIFY That a true and correct copy of the foregoing MOTION IN LIMINE
TO EXCLUDE OPINION TESTIMONY OF OFFICERS was delivered to the basket of Kirk
Anderson and Van Bishop, atto~rdJor the defendant, at the Clerk's Office, Canyon County
Courthouse, on or about

thi~ day of February, 2006.

MOTION IN LIMINE TO
EXCLUDE OPINION TESTIMONY
OF OFFICERS

3

H:\Files\Carson Ora\Carson O_Motion in Limine.wpd
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FEB 23 2006
KIRK J ANDERSON, ISB # 1805
ANDERSON LAW OFFICES
3456 Tumbleweed
Boise, Idaho 83706
Telephone: (208) 867-4243
Facsimile: (208) 376-0906

CANYON COUNTY CLERI
C FRANKLIN, DEPUTY

VAN BISHOP
BISHOP LAW OFFICES
203 12th Avenue Road
Nampa, Idaho 83651
Telephone: (208) 465-5411
Facsimile: (208) 465-5881
Attorneys for the Defendant
Ora Carson

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR THE STATE OF IDAHO, COUNTY OF CANYON

STATE OF IDAHO
Plaintiff,

vs.
CARSON, ORA
Defendant

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2004-0020439

NOTICE OF INTENTION
TO ELICIT RULE 804(b)(5)
LR.E. HEARSAY TESTIMONY

---------------------------)
COMES NOW the defendant Ora Carson by and through his attorneys of record
Kirk J Anderson and Van Bishop and gives notice of his intention to introduce evidence
and testimony pursuant to Rule 804(b)(5) of the Idaho Rules of Evidence and in support
therefore sets forth as follows:

NOTICE OF INTENTION TO
ELICIT RULE 804(b)(5)
I.R.E. HEARSAY TESTIMONY
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I.

Unavailable Witnesses:

The witnesses who are unavailable for trial are
Susan R. Wagner
32090 Selway Drive, # 28
Dillon, Montana 59725
(406a) 683-6298
And
Francesca Brown.
Her address is unknown, but she works at a Carl's Jr. in Visalia, California. An
acquaintance of hers or a friend works at one of the Carls' Jr. at 1336 East Main Street,
Visalia, California (559) 733-4172. Peter Smith spoke with her and asked for her to ask
Francesca Brown to get in touch with him, but she has not done so.

II.

Statements Offered:

Susan Wagner, the mother of Holly Neibuhr, was interviewed by Detective
Ballard, CCSO and her interview has been disclosed to the defense in page number 246.

In that interview she stated that Veatrice Henson came over to her daughter's house the
day before Auston Henson's funeral and said they were going to put him in the hole
tomorrow and did not appear to be interested in the funeral arrangements. These
statements and actions of Veatrice Henson's will indicate of state of mind of guilt when
taken together with other testimony and evidence that will be offered. (A copy of Susan
Wagner's police interview is attached hereto as Exhibit A and incorporated herein.)
Francesca Brown is the sister of Veatrice Henson and she was in Caldwell, Idaho
for the funeral. The night before the funeral she and Veatrice and another person went to
the funeral home to dress Auston Henson. While doing so she put her hand to the head of
Auston Henson and said that the apparent bruise marks were the size of her hand.

NOTICE OF INTENTION TO
ELICIT RULE 804(b)(5)
I.R.E. HEARSAY TESTIMONY
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Francesca is about 21 years old and slight of guild. She said that the marks were made by
a hand smaller than a man's and certainly smaller than Ora Carson's hand. She repeated
these remarks to Crystal Pilkington that same night. It is through Ms. Pilkington that
Francesca Brown's testimony will be offered. The statements of Ms. Brown will only be
offered if the court allows the evidence offorehead bruising and the plaster casts to come
before the jury.
By giving this notice the defendant is not necessarily agreeing that the statements
are, in fact, hearsay and further this notice shall not preclude the defendant from
introducing the testimony under any other applicable rule.
DATED this 22nd day of February, 2006.

ANDERSON LAW OFFICES

-

NOTICE OF INTENTION TO
ELICIT RULE 804(b)(5)
I.R.E. HEARSt\.Y TESTIMONY
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CERTIFICA TE OF DELIVERY
I hereby certify that on the 2200 day of February, 2006·a true and correct copy of
the foregoing Notice of Intention to Elicit Rule 804(b)(5) I.RE. Hearsay Testimony was
hand delivered to the following:

Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Van Bishop
BISHOP LAW OFFICES
203 12th Avenue, Suite B
Nampa, Idaho 83651

ANDERSON LAW OFFICES.

NOTICE OF INTENTION TO
ELICIT RULE 804(b)(5)
I.R.E. HEARS~Y TESTIMONY
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eUlET DATE: FEBRUARY 23, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
}
}
}
}
}
}

COURT MINUTES
CASE NO: CR 2004-20439*C
TIME: 1:30 P.M.
REPORTED BY:
Yvonne Hyde Gier
DCRT 1 (207-431)

This having been the time heretofore set for various motions in the above
entitled matter, the State was represented by Ms. Nicole Schafer, Ms. Rondee Blessing,
and Ms. Virginia Bond Deputy Prosecuting Attorneys for Canyon County, and the
defendant appeared in court with counsel, Mr. Van Bishop and Mr. Kirk Anderson.
The Court noted that there were various motions set for hearing today, in addition
the parties are going to advise the Court of the jurors that would be excused from the
prospective panel by stipulation.
The Court advised each of counsel that during the original questioning of the
panel the following jurors had already been excused for cause and a juror questionnaire
had not been completed. Juror #461 , 513, 538, 384, 335,188, and 151.
Mr. Bishop provided the Court with the following juror numbers to be excused by
stipulation and the reason behind the agreement to excuse the jurors.

COURT MINUTES
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Juror #:
#5 never death penalty
#31 always death penalty I related to magistrate judge
#26 never death penalty
#41 related to a witness
#45 age
#56 never death penalty I medical
#59 always death penalty
#96 never death penalty
#99 never death penalty
#112 always death penalty I hardship
#117 never death penalty
#124 hardship I would not be able to reach verdict
#131 never death penalty
#133 never death penalty
#134 always death penalty
#143 never death penalty
#145 worked for this county as a law clerk I attorney
#146 knows Virginia Bond I knows Canyon County Sheriff
#150 always death penalty
#153 always death penalty

COURT MINUTES
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#163 never death penalty
#172 clerk of the Court / works for Canyon County
#173 always death penalty
#181 never death penalty
#184 never death penalty
#193 never death penalty
#209 always death penalty
#222 not qualified / has fugitive warrant outstanding
#223 never death penalty
#236 always death penalty / hardship
#237 always death penalty / medical/hardship / issues with law enforcement
#238 never death penalty
#257 always death penalty / hardship
" #262 always death penalty
#304 always death penalty
#342 never death penalty / issues with law enforcement
#353 always death penalty
#373 medical/hardship
#386 law enforcement officer / knows about this case / getting married in the middle of
March.
#390 works in jail / has supervised Mr. Carson

COURT MINUTES
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#411 never death penalty
#417 always death penalty
#423
#428 always death penalty
#431 hardship I could not reach a verdict
#453 always death penalty
#472 always death penalty
#475 always death penalty
#477 always death penalty
#482 never death penalty I hardship
#485 always death penalty
#488 always death penalty
#497 always death penalty
#498 never death penalty
#500 always death penalty
#501 always death penalty
#506 never death penalty
#507 never death penalty
#519 always death penalty
In answer to the Courts inquiry, each of counsel indicated they would stipulate to
the above jurors being excused for cause.

000266
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The Court advised counsel that it intended to call 5 jurors at 9:00 a.m. and 7
jurors at 1:00 p.m. commencing on March 6, 2006 and the Court would consider the voir
dire in this matter a closed proceeding.
The Court further noted that it would speak with the jury commissioner regarding
the letters that would be sent to the jurors that had been excused and the jurors to be
returned for further questioning.
In answer to the Courts inquiry, each of counsel indicated that the prospective
panel was acceptable.
Mr. Anderson advised the Court that he had filed a motion to compel requesting
the DVD of the interview taken of Veatrice Henson in California.
,Ms.Schafer advised the Court that the Sheriffs office was originally not able to
retrieve any recording of the DVD in question; however, it was her understanding that
they had recently been able to obtain information and a copy would be forwarded to Mr.
Anderson as soon as possible.
Mr. Anderson advised the Court that he would withdraw the motion to compel
based on the new information provided by the State.
The Court reviewed the pending motions set for hearing and indicated that the
Court would first address the defenses motion to evidence that someone else had
committed the crime.
Mr. Anderson presented argument in support of the motion.

COURT MINUTES
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Ms. Schafer presented argument in objection to the motion and presented
argument in support of the States motion to allow 4048 evidence.
Mr. Anderson advised the Court that he would agree that if the defense opens
the door to allow said evidence in, however, if he would object to the State entering
evidence in that manor in their case in chief.
The Court stated that unless it affected the defenses ability to try the case, the
Court would like an offer of proof before heading down that road, which would provide
the Court with a heads up of the issue.
Ms. Schafer advised the Court that she believed that could resolve part of the
defenses issue with Gary John and the plaster casts he made of the defendants hands.
The ,State. would not have Gary John testifying to the matches between the bruises
found of the victim to the plaster casts of the defendant's hands. The expert witness,
such as the doctors would be testifying to that information. In addition Gary John would
also not be testifying to the additional bruising found after the victim had been
embalmed and alternative lighting used to detect said bruises. The States pathologist
would be testifying to that information. The State would not be relying on Gary Johns
opinion regarding those two issues, therefore the defense should not be able to turn
around an ask Mr. John for his opinion regarding the plaster casts and bruising
regarding Veatrice Henson.

COURT MINUTES

000268

Mr. Anderson presented argument in objection to Gary John testifying about the
alternative light source used to detect additional bruises on the victim and he was not
able to get his expert here today to testify regarding the use of the alternate light source.
In answer to the Courts inquiry, Mr. Anderson advised the Court that his expert
witness would testify that the alternate light source after embalming was bull and the
additional bruising may have been caused by the embalming process; however, his
pathologist was not able to be present today to testify to that.
Mr. Anderson advised the Court that it would be his request to have this motion
continued for hearing for a date that his expert witness could be present.
The Court advised each of counsel that it would allow the State to place their
testimony on the record and then continue the remainder for a later time; maybe the first
day evidence would be presented after the jury had been excused.
The Court advised each of counsel that it would now address the objection to use
of autopsy photos.
Mr. Anderson advised the Court that the photos that are relevant were not an
issue, however, he would object to the State using them in a duplicative manner.
Ms. Schafer advised the Court that was not the States intent and she would not
be using the photos in an inappropriate way.
Mr. Anderson advised the Court that the defense would request each of counsel
be allowed to question the jury panel on very specific issues.
The Court noted the request and indicated that should not be a problem.

000269
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The Court indicated that it would address the defenses motion in limine regarding
the medical records.
Ms. Schafer presented argument in support of the medical evidence being
allowed regarding what the pathologist observed.
Mr. Anderson presented argument in objection to that evidence as it the
prejudice would out weight the probative value.
The Court advised each of counsel that it would allow the pathologist to testify
what he had observed and the Court would not put any limits on that testimony at this
time.
The Court noted that it would allow the State to call their witness regarding the
alternative light source after the victim had been embalmed and the bruising found
thereafter. The Court would preserve said testimony until the defense is able to present
their expert testimony.
Ms. Bond indicated that she had two witnesses to call at this time.
The States first witness, VICKEY DEGEUS, was called, sworn by the clerk and
direct examined. States exhibit #1 was marked and there being no objection admitted
into evidence. The witness was excused by the Court.
The States second witness, GARY JOHN, was called, sworn by the clerk, direct
examined, cross examined, and excused by the Court.
The Court again noted that it would preserve the testimony at this time.

0002'~i!O

COURT MINUTES

c
The Court advised each of counsel that they should be prepared to address any
further motions or issues at 8:00 a.m. the first day of the trial, and any rulings the Court
has reserved at this time are not to be addressed with the panel during questioning of
the panel.
The defendant was remanded into the custody of the Canyon County Sheriff
pending further proceeding.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: FEBRUARY 24, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)
)

COURT MINUTES
CASE NO: CR 2004-20439*C
TIME: 1:00 P.M.
REPORTED BY:
Yvonne Hyde Gier
DCRT 1 (108-117)

This having been the time heretofore set for jurors numbers. to be pulled for
voir dire in the above entitled matter.
The Court noted that the attorneys involved in this case had indicated they did
not need to be present for this proceeding.
The Court instructed the clerk to pull 96 juror numbers at this time.

1. 20
2. 103
3. 104
4. 273

5. 322

6. 274
1

COURT

MINLJTF~
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7. 212
8. 37
9. 8
10. 16
11. 547
12.414
13. 118
14. 115
15. 87
16. 81
17. 61
18. 123
19. 113
20;· 100
21.50
22. 436
23.462
24. 137
25. 317
26.17
27. 259

000273
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28. 260
29.422
30.86
31. 478
32. 383
33. 484
34.21
35. 314
36. 403
37. 360
38. 279
39. 11
40. 243
41.470
42. 368
43.35
44. 287
45. 346
46. 535
47. 405
48. 306

COURT MINUTES

49. 219
50. 492
51.55
52.386
53. 46
54. 397
55. 30
56.33
57. 303
58. 364
59. 395
60. 467
61.447
62.356
63. 363
64.315
65. 242
66. 433
67. 534
68. 62
69. 440

000275
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70. 227
71. 434
72.231
73. 308
74.154
75.481
76. 218
77. 235
78. 240
79.490
'80.458
81.239
82. 385
83. 194
84. 179
85. 171
86. 529
87. 357
88. 204
89. 121
90.190

0002'76
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91. 162
92. 66
93. 224
94. 164
95. 192.
96. 149

The Court noted that the above numbered jurors would receive a letter from the
jury commissioner advising them of the date and time to be present for voir dire, in
addition the remaining numbers that had not been called would receive a letter
indicating that their number had not been called, however, they maybe called at a
later time.
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DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

CANYON COUNTY CLERK
A. BAYNE, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO
Plaintiff,
VS.

ORA CARSON,
Defendant.

)
)

CASE NO. CR2004-20439

)
)

NOTICE OF INTENT
TO IMPEACH WITNESS

)
)
)
)
)
)

TO: ORA CARSON, Defendant, and his attorneys of record, Van Bishop and Kirk
Anderson,
COMES NOW, Nicole L. Schafer, Deputy Prosecuting Attorney for Canyon County,
State of Idaho, and hereby notifies the defendant and his attorneys pursuant to IRE 609 of the
States's intent to impeach witness Donald Ray Kline, Jr., (DOB: 03/27/1953) with his prior

NOTICE OF INTENT
TO IMPEACH WITNESS
H:\Files\Carson Ora\Carson O_Notice of Intent to lmpeach.wpd
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felony conviction, Rape, Kootnai County CR9200818, a crime of moral turpitude, pursuant to
State v. Muraco 132 Idaho 130,968 P.2d 225 (1998).
Such judgment is attached hereto as "Exhibit A."
DATED This

1~

day of February, 2006.

I HEREBY CERTIFY That a true and correct copy
ofthe foregoing Notice of Intent to Impeach Witness
was delivered to the attorney for the Defendant by
placing said copy in KIRK ANDERSON's and VAN
BISHOP'S basket located at the Clerk's Office, on or
about the.J&. d of February, 2006.

NOTICE OF INTENT
TO IMPEACH WITNESS
H:\Files\Carson Ora\Carson O_Notice ofIntent to lmpeach.wpd
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FEB 28 2006
CANYON COUNTY CLERK

A. BAYNE, DEPUTY
DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO
Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR2004-20439

MOTION TO EXCLUDE
MISDEMEANOR CONVICTIONS

COMES NOW, Nicole L. Schafer, Deputy Prosecuting Attorney for Canyon County,
State ofIdaho, and hereby moves this Court for an order in limine excluding any mention of two
misdemeanor convictions ofVeatrice Henson, and warrants resulting from failure to appear at
sentencing.
That misdemeanor convictions are not appropriate impeachment evidence, and any
mention of warrants are equally inadmissible.

MOTION TO EXCLUDE
MISDEMEANOR CONVICTIONS
H:\Files\Carson Ora\Carson O_Mtn to Exclude Misd. ConvictionS.WP6

1
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This motion is made pursuant to IRE 609 and State v. Alvord, 46 Idaho 765, 271 P.322
(1928); State v. Pierce, 107 Idaho 96, 685 P.2d 837 (Ct.App. 1984).
DATED This

~t6

day of February, 2006.

Deput
I HEREBY CERTIFY That a true and correct copy
ofthe foregoing Motion to Exclude Misdemeanor
Convictions was delivered to the attorney for the
Defendant by placing said copy in KIRK ANDERSON's
and VAN BISHOP'S basket located at the Clerk's
the "'2 f> day of February, 2006.

NrC

MOTION TO EXCLUDE
MISDEMEANOR CONVICTIONS
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DAVID L. YOUNG
Canyon County Prosecuting Attorney
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
)
)
)
)
)
)

THE STATE OF IDAHO,
Plaintiff,
vs.
ORA CARSON,
Defendant,

Case No. CR2004-20439

STATE'S OBJECTION TO THE
DEFENDANT'S INTENTION TO
ELICIT RULE 804(b)(5) TESTIMONY

----------------------------)
COMES NOW, NICOLE L. SCHAFER, Deputy Prosecuting Attorney for Canyon
County, State ofIdaho, and hereby submits the following objection to the defendant's intention to
elicit rule 804(b)( 5) testimony.
Ora Carson has filed notice of his intention to introduce evidence and testimony pursuant
to Idaho Rule of Evidence 804(b)(5). Because the statements Carson wishes to introduce do not
fit within any enumerated exceptions to the hearsay rule, including those described by LR.E.
804(b)(5), their admission should be denied.

STATE'S OBJECTION TO THE
DEFENDANT'S INTENTION TO
ELICIT RULE 804(b)(5) TESTIMONY
l!:IFilcsICarsoll OralCarson O_State's Objection to Rule 804(b)(5).wpd
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As an initial matter, Carson has not met I.R.E 804(b)(5)'s procedural threshold, as he has
provided no information tending to prove that either Susan Wagner or Francesca Brown are
"unavailable," as that term is defined by the Idaho Rules of Evidence. Nor has Carson provided
any reliable contact information for Francesca Brown. Furthermore, Carson did not provide the
State with his notice "sufficiently in advance" to allow preparation for its particulars.
Carson's attempt to apply I.R.E. 804(b)( 5) also fails as to substantive matters. For
example, pursuant to the Rule, a statement must - before subsection (b)( 5) is even potentially
applicable - have circumstantial guarantees of trustworthiness equivalent to those implied by the
I.R.E. 804(b)(1) - (4), which provide exception for former testimony, statements under belief of
impending death, statements against interest, and statements of personal or family history. The
circumstantial guarantees of trustworthiness inherent in these categories of statements far
outweigh any that might be found in the statements Carson hopes to introduce. A statement
regarding Susan Wagner's perception of how bereaved someone she had never met before was
on a certain day has no guarantees oftrustworthiness and is, in fact, absolutely irrelevant to any
fact in issue. Statements made by Francesca Brown the night before Auston Henson's funeral to
Crystal Pilkington about bruising on Auston's head similarly lack any inherent guarantee of
trustworthiness. It should also be noted that the Brown statements would be double hearsay if
introduced as Carson proposes, through the testimony of Pilkington.
Last, I.R.E. 804(b)(5) imposes a high bar to admissibility even to statements whereunlike those Carson hopes to introduce - there is some circumstantial guarantee of
trustworthiness. The Rule imposes a three-part test requiring that the statement must be offered
as evidence of a material fact, must be more probative on the point for which it is offered than
any other evidence which the proponent could procure through reasonable efforts, and its

STATE'S OBJECTION TO THE
DEFENDANT'S INTENTION TO
ELICIT RULE 804(b)(5) TESTIMONY

2

1l:\Fiies\Carsol1 OralCarsoJ1 0_State's Objection to Rule 804(b )(5). \\Vd
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admission must serve the general purposes of the Idaho Rules of Evidence and the interests of
justice. The statements at issue in the instant matter fail this test at each stage.

DATED this

~ day of March, 2006.

STATE'S OBJECTION TO THE
DEFENDANT'S INTENTION TO
ELICIT RULE 804(b )(5) TESTIMONY

3

H:\Files\Carson Oral.Carson O_State's Objection to Rule 804(b)(5).wpd
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CERTIFICATE OF DELIVERY

I HEREBY CERTIFY That a true and correct copy of the foregoing STATE'S
OBJECTION TO THE DEFENDANT'S INTENTION TO ELICIT RULE 804(b )(5)
TESTIMONY was delivered to the basket of Kirk Anderson and Van BiShOPl ;reys for the

defendant, at the Clerk's Office, Canyon County Courthouse, on or about this
March, 2006.

STATE'S OBJECTION TO THE
DEFENDANT'S INTENTION TO
ELICIT RULE 804(b)(5) TESTIMONY
H:\FilcsICarson OralCarson 0_State's Objection

(0
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eUlET DATE: MARCH 6, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.

ORA CARSON,
Defendant.

)
)
)
)

COURT MINUTE
CASE NO: CR 2004-20439*C

)

REPORTED BY: Yvonne Hyde Gier

)
)
)

DCRT 1 (913-534)

)
)

-----------------------)
This having been the time heretofore set for jury selection in the above entitled
matter, the State was represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
The Court noted the case and indicated this was the time set for jury selection which
was expected to last the entirely of this week.
Juror #20 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #20 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
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Juror #103 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #103 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Mr. Bishop indicated that he would request the Court excuse this juror for
cause based on the beliefs regarding the death penalty.
The Court presented findings of fact and conclusion of law and advised each of
counsel that it would deny the request and juror #103 would remain on the panel.
Juror #273was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #273 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #322 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #322 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
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Courts inquiry, Mr. Bishop indicated that he would request the Court excuse this juror for
cause.
Ms. Bond presented argument in objection to the juror being excused.
The Court presented findings of fact and conclusion of law and advised each of
counsel that it would juror #322 would be excused for cause.
Juror # 104was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #1 04 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
The Court recessed for lunch at 12:20 p.m.
The Court reconvened at 1:05 p.m.
Juror #8 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #8 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #62 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
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inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #62 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #212 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #212 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #274 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #274 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #414 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
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them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #414 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Mr. Bishop indicated that he would request the Court excuse this juror for
cause.
Ms. Bond presented argument in objection to the juror being excused.
The Court presented findings of fact and conclusion of law and advised each of
counsel that it would juror #414 would be excused for cause.
Juror #16 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #16 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #547 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #547 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Mr. Bishop indicated that he would request the Court excuse this juror for
cause.
Ms. Bond would agree that this juror should be excused for cause.
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The Court presented findings of fact and conclusion of law and advised each of
counsel that it would juror #547 would be excused for cause.
The Court recessed for the day at 5:40 p.m.

\.

Depu~~
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eUlET DATE: MARCH 7, 2006

THE STATE OF IDAHO,

)

COURT MINUTE

)
Plaintiff,

)

CASE NO: CR 2004-20439*C

)

)

vs.

REPORTED BY: Yvonne Hyde Gier

)
ORA CARSON,
Defendant.

)
)
)

DCRT 1 (908-540)

)

-----------)
This having been the time heretofore set for jury selection in the above entitled
matter, the State was represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
The Court noted the case and indicated this was the time set for jury selection which
was expected to last the entirely of this week.
Juror #61 as called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #61 as questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Mr. Bishop indicated that he would request the Court excuse this juror for
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cause.
Ms. Bond advised the Court that the State would leave this issue in the Courts
discretion.
The Court presented findings of fact and conclusion of law and advised each of
counsel that it would juror #61 would be excused for cause.
Juror #81 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #81as questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Mr. Bishop and Ms. Bond would stipulate to this juror being excuse for cause
based on hardship and medical issues.
The Court advised each of counsel that it would excuse juror #81 for cause.
Juror #87was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
The Court questioned juror #87 as to her beliefs regarding the death penalty. Based upon
the jurors answers thereto and the stipulation of the parties the Court excused juror #87 for
cause.
Juror #118s called, reminded that they were still under oath from the earlier
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questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #118s questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #242 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #242 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. Based upon the
jurors answers and the stipulation of counsel, the Court excused juror #242 for cause based
on hardship and her husbands health issues.
The Court recessed for lunch at 12:20 p.m.
The Court reconvened at 1:05 p.m.
Juror #50 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #50 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
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Juror #1 00 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #100 was questioned by the Ms. Bond. Based upon the jurors answers the parties
would stipulate to the juror being excused for cause.
Juror #113 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #113 was questioned by the Ms. Bond and Mr. Anderson and passed for cause.
Juror #123 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #123 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop.
Ms. Bond advised the Court that the State would challenge juror #123 for cause.
Mr. Bishop argued in objection to the juror being excused for cause.
The Court presented findings and conclusions and advised each of counsel that
based on the jurors emotional state the Court would excuse juror #123 for cause.
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Juror #137 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #137 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #436 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #436 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #462 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #462 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Ms. Bond advised the Court that she would pass the juror for cause, and Mr.
Bishop indicated he would challenge the juror #462 for cause.
The Court presented findings and conclusion and advised each of counsel that it
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would excuse juror #462 for cause.
The Court recessed for the day at 5:40 p.m.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eUlET DATE: MARCH 8, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.

ORA CARSON,
Defendant.

COURT MINUTE

}

}
}
}
}
}
}
}
)
)

CASE NO: CR 2004-20439*C
REPORTED BY: Yvonne Hyde Gier
DCRT 1 (908-540)

-----------)
This having been the time heretofore set for jury selection in the above entitled
matter, the State was represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
The Court noted the case and indicated this was the time set for jury selection which
was expected to last the entirely of this week.
Juror #260 as called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #260 as questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
JURY SELECTION
MARCH 8, 2006

000298

Juror #317 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #317 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Ms. Bond indicated the State would pass the juror for cause, and Mr. Bishop
advised the Court that the defense would challenge juror #317 for cause.
The Court presented findings and conclusions and advised each of counsel that it
would excuse juror #317 for cause.
Juror #259 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #259 was questioned by Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #356 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #356 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
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Juror #242 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #242 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
The Court recessed for lunch at 12:20 p.m.
The Court reconvened at 1 :05 p.m.
Ms. Bond advised the Court that the issue juror #20 had regarding concerns of his
daughter's safety regarding the person that had threatened the daughter's safety and also
had a warrant of arrest had been taken into custody. This County was prosecuting the
defendant that had been arrested and the case had been assigned to Ms. Blessing. The
State would be willing to conflict that case if the Court would then allow juror #20 to remain
on this prospective jury panel.
In answer to the Courts inquiry, Mr. Bishop indicated that he did not believe that
would be an issue if the County conflicted that case.
The Court advised each of counsel that it did not believe there would be an issue if
that case were to be conflicted to another office for prosecution.
Juror #21 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
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of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #21was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #86 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #86 was questioned by Ms. Bond, Mr. Anderson, and Mr. Bishop and passed for
cause.
Juror #314 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #314 was questioned by the Ms. Bond and Mr. Anderson, and Mr. Bishop and passed
for cause.
juror #363 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
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Juror #363 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #383 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #383 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #403 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror # 403was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #484 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #484 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
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The Court recessed for the day at 6:05 p.m.
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DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

CANYON COUNTY CLERK
C FRAt\IKUN, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

THE STATE OF IDAHO

)

CASE NO. CR2004-20439

)

Plaintiff,
vs.
ORA CARSON,
Defendant.

)
)
)
)
)

MOTION FOR COURT ORDER

)
)
)

COMES NOW, Virginia Bond, Deputy Prosecuting Attorney for Canyon County,
State ofIdaho, and hereby moves this Court to instruct the jury on the issue of redacted audios
and videos.
That certain evidence contained in the completed recordings are highly prejudicial and/or
inadmissible. That the State has redacted portions of theses recordings to conform to prior court
rulings and rules of evidence.

MOTION FOR COURT ORDER
H:\FilcsICarson OralCarson O_Mln for Court Order.wpd
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That to admit these recordings without explanation may cause the jury to conclude that
the State has tampered with the evidence.
Attached hereto is a proposed order.
DATED This

£

day of March, 2006.

I HEREBY CERTIFY That a true and correct copy
of the foregoing Motion for Court Order was
delivered to the attorney for the Defendant WPTal'Cl1'[.12:
sa·d copy·n KIRK ANDERSON's a
AN BISHO 'S
b ket 1 ated at the Clerk' ffic, on or about the
arch, 2006.

MOTION FOR COURT ORDER

2
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nh
DAVID L. YOUNG
CANYON COUNTY PROSECUTING ATTORNEY
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)

THE STATE OF IDAHO

CASE NO. CR2004-20439

)

Plaintiff,
vs.
ORA CARSON,
Defendant.

)

PROPOSED COURT ORDER

)
)
)
)
)
)
)

That certain audio and video recordings admitted by the parties have been edited
to conform to court rulings andlor to make the recordings more concise for use at trial.
DATED This _ _ day of March, 2006.

GREGORY M. CULET, Judge

PROPOSED COURT ORDER

1
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0306

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. eUlET DATE: MARCH 9, 2006

THE STATE OF IDAHO,
Plaintiff,
vs.

ORA CARSON,

)
)

COURT MINUTE

)

CASE NO: CR 2004-20439*C

)
)
)

REPORTED BY: Yvonne Hyde Gier

)

DCRT 1 (908-540)

)
)

Defendant.

)

-----------)
This having been the time heretofore set for jury selection in ttie above entitled
matter, the State was represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
The Court noted the case and indicated this was the time set for jury selection, which
was expected to last the entirety of this week.
Juror #11 as called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #11 as questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
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Juror #243 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #243 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Ms. Bond indicated the State would challenge the juror for cause based on
hardship regarding her husband's health, and Mr. Anderson advised the Court that the
defense would pass the juror for cause and leave the issue in the Courts discretion.
The Court presented findings and conclusions and advised each of counsel that it
would excuse juror #243 for cause.
Juror #279 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror qf the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #279 was questioned by Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Ms. Bond indicated the State would challenge the juror for cause based on
mental instability, and Mr. Anderson advised the Court that the defense would pass the juror
for cause and leave the issue in the Courts discretion.
The Court presented findings and conclusions and advised each of counsel that it
juror #279 would remain on the jury panel.
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Juror #433 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #433 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #470 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #470 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Ms. Bond indicated the State would pass the juror for cause, and Mr.
Anderson advised the Court that the defense would challenge the juror for cause.
The Court presented findings and conclusions and advised each of counsel that it
juror #470 would remain on the jury panel.
The Court recessed for lunch at 1:00 p.m.
The Court reconvened at 1:35 p.m.
Juror #35 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
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them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #35 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #346 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #346 was questioned by Ms. Bond, Mr. Anderson, and Mr. Bishop and passed for
cause.
Juror #287 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #287 was questioned by the Ms. Bond and Mr. Anderson, and Mr. Bishop and passed
for cause.
Juror #306 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #306 was questioned by the Ms. Bond and based upon answers given the Court
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excused juror #306 for cause based on the stipulation of counsel.
Juror #405 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #405 was questioned by the Ms. Bond and based upon answers given the Court
excused juror #405 based on the stipulation of counsel.
Juror #447 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror # 447 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Ms. Schafer advised the Court that the parties would stipulate to excusing juror #535
based on hardship as well as other pending legal matters between the jurors number and
Mr. Bishops office, in addition the jurors child had been killed in a school bus accident and
this trial maybe to emotional for her to deal with.
The Court advised each of counsel that it would excuse juror #535 based upon the
stipulation of counsel.
The Court recessed for the day at 6:05 p.m.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PRESIDING: GREGORY M. CULET DATE: MARCH 10,2006

THE STATE OF IDAHO,

COURT MINUTE

)

)
Plaintiff,
vs.

ORA CARSON,
Defendant.

)

CASE NO: CR 2004-20439*C

)
)

REPORTED BY: Yvonne Hyde Gier

)
)

DCRT 1 (908-540)

)
)
)

-----------)
This having been the time heretofore set for jury selection in the above entitled
matter, the State was represented by counsel, Ms. Virginia Bond, Ms. Nicole Schafer, and
Ms. Rondee Blessing, Deputy Prosecuting Attorney for Canyon County and the defendant
appeared in court with counsel, Mr. Kirk Anderson and Mr. Van Bishop.
The Court noted the case and indicated this was the time set for jury selection, which
was expected to last the entirety of this week.
Mr. Bishop advised the Court that juror #440 had not completed a questionnaire and
the parties would agree that if the juror had not been sworn in on the 14th of February and
had not filled out the questionnaire, that juror should not be considered as a part of the
prospective jury pool.
The Court advised each of counsel that it would agree with that position and would
advise juror #440 that she would be excused from this panel.
Ms. Schafer also advised the Court that juror #395 was scheduled for the afternoon,
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however, after further review of the questionnaire it would appear that the juror had
extensive medical issues and the parties would stipulate to excuse her for cause. In addition
after further review of juror #467 questionnaire it appeared that juror would not be able to
impose the death penalty under any circumstance and based upon that statement the parties
would stipulate to excuse juror #467 for cause.
The Court ordered juror #395 and #467 excused for cause.
Juror #440 was called and advised that based on the failure to complete the juror
questionnaire, she would be excused for service in this case, however, she would be placed
back in the jury pool for other cases for the month of March.
Juror #219 as called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #219 as questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #315 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #315 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
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The Court noted that it had received information from the jury commissioner
regarding the jurors that had been excused and the reason they had been excused. The
Court noted that the parties would agree that the jurors that had not been present on the 14th
th
or the 15 of February to complete the questionnaires would be a moot point. The Court
advised each of counsel that it would suggest that a representative from each side go
together to speak with the jury commissioner regarding any remaining issues on the jurors
that had been excused by that office.
Juror #492 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #279 was questioned by the Court and excused for cause based on answers given
and stipulation of counsel.
Juror'#534 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #534 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
The Court recessed for lunch at 11 :45 a.m.
The Court reconvened at 1:00 p.m.
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Juror #30 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #30 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop. In answer to the
Courts inquiry, Ms. Bond indicated the State would pass this juror for cause, and Mr. Bishop
indicated the defense would challenge this juror for cause.
The Court presented findings and conclusion and excused juror #30 for cause.
Juror #33 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #33 was questioned by Ms. Bond and based upon answers to the questions, each of
counsel would stipulate to juror #33 being excused for cause.
Juror #303 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #303 was questioned by the Ms. Bond and Mr. Anderson, and Mr. Bishop and passed
for cause.
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Juror #364 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror and
inquired if the juror had reviewed the juror notification and inquiry provided at the earlier date
of questioning. The Court advised the juror of the participation that would be required of
them in this case and inquired as to the ability of said juror to serve on jury duty in this case.
Juror #364 was questioned by the Ms. Bond, Mr. Anderson and Mr. Bishop and passed for
cause.
Juror #397 was called, reminded that they were still under oath from the earlier
questioning in this case. The Court reviewed the juror affirmation signed by the juror
and inquired if the juror had reviewed the juror notification and inquiry provided at the
earlier date of questioning. The Court advised the juror of the participation that would
be required of them in this case and inquired as to the ab!lity of said juror to serve on
jury duty in this case. Juror # 397was questioned by the Ms. Schafer, and based on the
answers given the parties would stipulate to excuse this juror for cause based on a
hardship issues~
The Court reviewed the 38 numbers of the jurors that are to remain on the jury
panel with each of counsel.
Mr. Anderson advised the Court that the defense was concerned about providing
the State with the offer of proof regarding Veatrice Henson, as it would affect the
defenses case. It would be the defenses request to have Ms. Henson testify in the
State's case and not be cross-examined by the defense. The defense would then
provide the State with affidavit, which would provide the offer of proof and then call Ms.
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Henson in their case in chief.
Ms. Blessing presented the Court with the States position as to the defenses request
and indicated that the State may not have time to respond to the affidavit filed by the defense
if this matter was handled as suggested.
The Court presented finding of fact and conclusion of law and advised each of
counsel that the defense would be on notice as to timeliness; however, the Court would
consider all argument when presented to the Court at a later time.
The Court recessed for the day at 4:00 p.m.

Depu~
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